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Current Lopics. 

Justice David J. Brewer, of the United 
States Supreme Court, has done the public 
another important service by making an 
earnest and timely protest against the epi- 
demic of lynching which seems to be spread- 
ing over the country. His unequivocal 
declaration that “ every man who takes part 
in the burning or lynching of negroes is a 
murderer, and should be so considered in 
the eyes of the law,” is perfectly true. In 
his opinion, no circumstances whatever can 
change the classification of the crime to any- 
thing else but murder, for any man who kills 
his fellow-man otherwise than in defense of 


less than murder, and can be held in any 
court of the land for a capital crime. Jus- 
tice Brewer believes that there will speedily 
come a strong popular reaction against this 
wholesale lynching, and he thinks the reac- 
tion should come in the form of proper legis- 
lation, making more stringent and certain 
the penalty for participating in “lynching 
bees.” He truly says that the courts are 
absolutely powerless to act in the matter. 
They cannot take the initiative step until 
cases are brought under their jurisdiction ; 
their hands are virtually tied. Somebody 
must prosecute before the law can take its 
course, and no lynching case has ever found 
its way to the Supreme bench. Probably 
none will until the crime is committed in 
the District of Columbia. Meanwhile, the 


denunciation of lynching by the press and 
Vou. 65. — No. 8. 





J : We . | age will not convict? 
his self or his property, commits nothing | 





the pulpit goes on, with little apparent effect 
in checking the outbreak. The action of 
Governor Durbin, of Indiana, in fearlessly 
using the militia to stamp out mob violence, 
and refusing to allow the negro Lee Brown 
to be returned to Evansville for immediate 
trial while the public mind was so inflamed 
that a fair and decent trial was impossible, 
will have a very salutary effect. On another 
feature of the lynching epidemic, our con- 
temporary and namesake, the New York 
Law Journal, well says: 





It has been reported that in several communities 
where lynchings have taken place, or were threat- 
ened, the negro population have been arming them- 
seives and making systematic preparations to resist 
force by force. Of course, the fact that they are 
moved to resort to such measures in itself is lament- 
able. But from their standpoint their course is not 
illegitimate. They have not only the example of 
violence which the white population have set, but 
the trend of events for several years past has neces- 
sarily tended to convince the negroes that they are 
beyond the protection of the law. If, therefore, they 
are living in a state of anarchy, they can scarcely be 
blamed for resorting to revolutionary or anarchistic 
methods for their own defense. We think such 
retaliatory measures, if elaborately pursued, will in 
the end have more effect than unlimited preaching 
and statute-making. Some of the States have passed 
special laws rendering towns and counties civilly 
liable for injuries to person and property committed 
by mobs. In addition to these there are the regular 
criminal laws which cover cases of lynching, but 
what can laws avail if juries drawn from the vicin- 
So long as the only sufferers 
are obscure negroes, communities may not be greatly 
damaged in their industrial and commercial pros- 
pects. If, however, reciprocal violence and rioting 
on an extended scale are provoked there will ensue 
a general insecurity of life and property which will 
repel capital for investment and put the communities 
where such outbreaks occur behind the rest of the 
country in the competition of business. While we 
seriously deprecate lawlessness on the part of any 
person or body of persons, we are inclined to believe 
that organized and systematic retaliatory violence by 
negroes would have a strong influence in ultimately 
compelling all classes to respect the law.” 


In the death of Frederick W. Holls, 
almost tragically sudden as it was, the legal 
profession loses one of its brightest 
ornaments, and the cause of peace 
and international amity one of its fore- 
most champions. Mr. Holls was in his 
bathroom when he was seized with an at- 
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tack of heart failure, and died almost imme- 
diately. He will be best remembered, per- 
haps, through his connection with The 
Hague Peace Conference, of which he was 
for a number of years secretary. 

Mr. Holls was the son of Rev. Dr. George 
Charles Holls. He was born at Zelienople, 
Pa., July 1, 1857, graduated from Columbia 
College in 1878, and studied also at the uni- 
versity at Leipsic. He was a delegate at large 
to the New York constitutional convention 
in 1894, member of the peace conference at 
The Hague from the United States in 1899, 
and more recently member of the Interna- 
tional Court. He was the author of a num- 
ber of books, including a history of the peace 
conference at The Hague, and numerous 
lectures and essays on political subjects. On 
February 20, 1899, he married Caroline M. 
Sayles, of Pawtucket, R.I. He was a candi- 
date for State senator in 1883. He also 
served as commissioner on the government 
of cities of the third class. At the time of 
his death he had almost completed the edit- 
ing of the correspondence between Ralph 
Waldo Emerson and Herman Grimm. He 
had traveled extensively and was a success- 
ful lecturer. President Roosevelt tendered 
to Mr. Holls last May the position of umpire 
to act in the settlement of the claims of Ger- 
many and Italy against Venezuela. Under 
the terms of settlement effected by Minister 
Bowen, the fixing of all damages for Ger- 
many was to be left to one person represent- 
ing Germany and another representing 


a 


of character, learning and ability. From 
the income provision is to be made for a spe- 
cial course of lectures on the science of the 
law, to be given at the university at least 
as often as every third year by some one 
from time to time chosen for preéminent fit- 
ness and ability, the lectures to be open on 
equal terms to persons of both sexes, 
whether with or without degrees, and to be 
published. The generous donor expresses 
the hope that this lectureship “ will be made 
so honorable that nobody, however great or 
distinguished, will willingly choose to de- 
cline the invitation.” Mr. Carpenter adds: 


“Tt must be agreed, I think, that among men in 
civil society law is the highest expression attainable 
of the divine purpose, and in that sense it may be 
said to be ordained of God. It is alike the parent 
and offspring of civilization. As law-giver, advo- 
cate and judge, men of the highest genius and the 
most constructive intellects have taken law for their 
special province and owed to it their enduring fame. 
In its larger meaning it has always, everywhere, 
been the cement of human society and without it 
even the animai tribes would perish from the earth. 
There is a science of law, not exact, but constant, 
and changing only that it may be progressive. It is 
this science of law that I would have made the sub- 
ject of these lectures—a science grounded in the 
eternal processes of nature and revealing not infre- 
quent glimpses of an infinite design. But time is 
wiser than men; and if, after a fair trial, say for 
twenty years, it should be thought best, the money 
may be applied toward the endowment of a professor- 
ship in the faculty of law. The principal sum is to 
be kept unimpaired and not used for any different 
purpose, and if at any time there should be a de- 
ficiency this is first to be made good from the in- 
come. As for the rest of this paper it may be treated 





Venezuela, with an umpire to be appointed 
by the president of the United States; and a 


mainly as advisory.” 


similar method of arbitration was to be| 


adopted in respect to the Italian claim. Mr. 
Holls was urged to accept the place of um- 
pire in each of these arbitrations, but he 
finally declined. His premature death, in 
the height of his usefulness, is a distinct loss 
to the legal profession, and to the world. 





It will undoubtedly be of interest to the 
profession to know that General Horace W. 
Carpenter has made a gift of $100,000 to 
Columbia University, in memory of his 
brother, James S. Carpenter, a man of schol- 
arly tastes and acquirements and a lawyer 





The Supreme Court of Utah had occasion, 
in Hilton v. Roylance, to pass upon the so 
called sealing ordinance of the Mormon 
church, founded upon the alleged “ Revela- 
tions on the Eternity of the Marriage Cove- 
nant” contained in the Book of Doctrines 
and Covenants of the Morman church (as 
practiced by the Mormon people) that such 
a marriage is for time and for eternity, and 
not for either time or eternity alone. The 
court holds that the sealing ceremony 
whereby the contracting parties agree and 
are declared by a duly authorized church 
official to be married for time and eternity, 
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creates a valid common law marriage be-| of man runneth not to the contrary,’ and for 
tween parties believing and in good faith| us at this late day to brand their use as mis- 
participating therein, the part relating to| conduct would expose us to just censure for 
eternity being mere surplusage; and this is| interference with ancient landmarks.” 

true, though the sealing ceremony was per- 
formed at a time when the wife was on her In th § Full see 
supposed deathbed and after the husband had) 1" the case of Fuller v. State (72 South: 
en assured that she would die, and the western Reporter, 184), the evidence showed 
sealing was performed under the belief that that the appellant, while standing on the 
they would thereby be husband and wife opposite side of a table from the prosecutrix, 
alter death. But the court is not so lenient Poge abou ‘ fourteen —- of age, made, - 
with respect to Mormon divorces whereby — described a, .® ae to her; 
parties who have been sealed as husband and that is, “he puckered his lips and smacked 
wife under the authority and with the con- ser h He prt pdligens yer "= 
sent of the church are permitted to dissolve eee. meee. ent eee ae ete Oe me 
their marital relations. This, the court kiss her, or eee violence. Appellant 
Maids, is not a valid divorce, though the|¥®* 2 near neighbor, and some intimacy 
parties to it believe it to be such and there- existed between the two families, and the 
after go through a marriage ceremony with girl was in the habit of visiting at his house. 
i ssteons, This decision seams t us On the particular occasion he had called to 
in all respects sound and in accordance with aig some article — he had borrowed. 
public policy. The law has always sought Puree WOR See << snemn, AP OM, 
is every proper way to facilitate and pro- holds that while this action was doubtless 
mote marriage, and it has been or ought to eae the beg res ver = pe 
be equally solicitous to prevent its dissolu- a a aa 
tion unless for the strongest of public) — 


az |RIGHTS AND DUTIES OF RECEIVERS OF 
INSOLVENT CORPORATIONS. 


The Supreme Court of Iowa, speaking ge 


: : The opinion of Chief Justice Fuller, In re Watts, 
through Justice Weaver, in State v. Burns | decided by the Supreme Court of the United States, 


(94 Northwestern Reporter, 239), comments | May 18, 1903 (23 Supreme Court Reporter, 718), 
as follows upon the limits to which counsel | suggests questions of great importance to commer- 
may go in argument: “ It is his time honored cial lawyers. The principal questions are: What 
privilege to course should the directors of a business corpora- 
tion pursue when it becomes apparent that the affairs 
of the corporation must be liquidated? What should 
be the attitude of the State courts in proceedings 
|for their dissolution? What are the relative rights 
and duties of receivers of property appointed in 


ined in th t £ th such proceedings, and those of receivers and trus- 
fed away in the property room © © | tees who may be appointed in proceedings subse- 


profession are moving pictures in infinite va-| quently instituted in bankruptcy? Similar ques- 
tiety, from which every lawyer is expected | tions are likely to arise with reference to insolvent 
to freely draw on all proper occasions. They |partnerships and receivers of their property. 

give zest and point to the declamation, re- | The Watts case arose on this state of facts: Pro- 


. ; ; . _ | ceedings were instituted in the Circuit Court of 
lieve the tediousness of the juror’s duties, | . 


4 ’| Indiana for the dissolution of an insolvent business 
and please the audience, but are not often | corporation which had previously committed acts of 


effective in securing unjust verdicts. The bankruptcy. A receiver of the property of the cor- 








——_——__>——— 


‘Drown the stage in tears, 

Make mad the guilty and appal the free, 
Confound the ignorant, and amaze, indeed, . 
The very faculties of eyes and ears.’ 








Sorrowing, ‘gray-haired parents, upon the 
one hand, and the broken-hearted ‘ victim | 
of man’s duplicity,’ upon the other, have 
adorned the climax and peroration of legal 
oratory from a time ‘whence the memory | 





poration was appointed in those proceedings, and he 
took possession of the property under an order of 
the State court. While he was in possession, pro- 
ceedings were instituted in the United States Dis- 
trict Court of Indiana to have the corporation ad- 
judged a bankrupt. In the bankrupt proceedings 
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the District Court appointed another receiver of the 
property of the corporation. In compliance with the 
order of the district court, the receiver appointed by 
the State court without the directions of that court, 
turned the property over to the receiver who had 
been appointed by the District Court. The State 
court disapproved of this action of its receiver and 
summarily removed him and appointed another in 
his stead, and directed the newly appointed receiver 
to retake the property, which he did. Proceedings 
were ffen instituted in the United States District 
Court to punish Messrs. Watts and Sachs, two at- 
torneys on whose advice it was alleged that the 
State court: had acted in retaking the property, for 
contempt of the District Court. Each of the attor- 
neys were adjudged guilty of a contempt of the fed- 
eral court and were sentenced to confinement in jail 
for sixty days. The matter arose in the United 
States Supreme Court on the petitions of Watts 
and Sachs for writs of habeas corpus and certiorari. 
It was contended on behalf of the attorneys that as 
the State court by its receiver had lawfully acquired 
possession of the property in proceedings properly 
instituted in that court for winding up the affairs 
of the corporation and the distribution of its assets, 
the District Court had no jurisdiction in proceed- 
ings subsequently instituted in bankruptcy to punish 
the attorneys for the alleged contempt. After an 
extended statement of the facts, Chief Justice Fuller 
delivered an elaborate opinion in which among other 
things he said: 


“It is the action of the State court that was 
complained of, and the essence of the alleged con- 
tempt was that, assuming that action was taken 
pursuant to the advice of these attorneys, they were 
liable to condemnation for giving such advice. In 
the ordinary case of advice of clients, if the attorney 
acts in good faith and in the honest belief that his 
advice is well founded and in the just interests of 
his client, he cannot be held liable for error of judg- 
ment. The preservation of the independence of the 
bar is too vital to the due administration of justice 
to allow of the application of any other general rule. 

“ But here we do not have the ordinary case of the 
advice to clients, but the case of judicial action 
alleged to have been induced by the advice com- 
plained of. The theory of the condemnation is that 
of conspiracy between the State court and the attor- 
neys to obstruct the administration of justice and 
to bring the authority of the United States court 
into contempt. 

“We are of the opinion that such charges ought 
never to be indulged in, and that the ultimate con- 
sequences of attacks of such a character by the 
courts of one government on the courts of another 
are too serious to allow them to be made.” 


After reviewing the evidence and finding that 
there was nothing to show that the attorneys had 
acted in bad faith, he reached the conclusion that 
the convictions for contempt could not be sustained, 
and that the attorneys must be discharged. It will 











thus be seen that the questions of the relative rights 
and duties of State courts, their receivers and other 
officers, and those of courts of bankruptcy and their 
officers, with reference to the property of corpora. 
tions in such cases, was not directly before the 
Supreme Court for its consideration, but some of 
the remarks of the chief justice to which the other 
members of the court, with the exception of Justice 
Harlan, apparently assented, would seem to indicate 
how a majority of the court may be disposed to 
consider the questions indicated when they may be 
presented to that court for ultimate determination, 
In the course of his opinion the chief justice says: 


“The operation of the bankruptcy laws of the 
United States cannot be defeated by insolvent com- 
mercial corporations applying to be wound up under 
State statutes. The bankruptcy law is paramount 
and the jurisdiction of the federal courts in bank- 
ruptcy when properly invoked in the administration 
of the affairs of insolvent persons and corporations 
is essentially exclusive. Necessarily, when like pro- 
ceedings in the State courts are determined by the 
commencement of proceedings in bankruptcy, care 
has to be taken to avoid collision in respect of prop- 
erty in possession of the State courts. Such cases 
are not cases of adverse possession or of possession 
in enforcement of pre-existing liens, or in aid of the 
bankruptcy proceedings. The general rule as be- 
tween courts of concurrent jurisdiction is that 
property already in the possession of the receiver 
of one court cannot rightfully be taken from him 
without the court’s consent by the receiver of another 
court appointed in a subsequent suit; but that rule 
can have only a qualified application where winding- 
up proceedings are superseded by those in bank- 
ruptcy as to which the jurisdiction is not con- 
current. * * * 

“We do not understand it to be contended that 
the passage of the bankruptcy act in iself suspended 
the statute of Indiana in relation to the appointment 
of receivers, but only that when the proceedings for 
such appointment took the form as they did here 
of winding up the affairs of the insolvent corpora- 
tion the proceedings in bankruptcy displaced those 
in the State court, and terminated the jurisdiction 
ot the latter. But the acceptance of that view 
does not necessarily involve the concession that these 
attorneys were guilty of contempt of the District 
Court because of the action of the State court. * * * 

“It has been already assumed that the bank- 
ruptcy proceedings operated to suspend the further 
administration of the insolvent’s estate in the State 
court, but it remained for the State court to transfer 
the assets, settle the accounts of its receiver, and 
close its connection with the matter”’ * * ” 


In a brief memorandum, Justice Harlan said: 


“I concur in that part of the opinion of the court 
which shows that there was no evidence whatever 
upon which to base a judgment for contempt against 
Watts and Sachs or either of them. That view of 
the evidence is sufficient to dispose of the case with- 
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out reference to any other question arising on the 
record. My concurrence in the judgment discharg- 
ing the petitioners is solely on the ground just 
stated.” 

The exalted position of the Supreme Court of 
the United States, and the exceptional abilities of 
the jurists who now compose it, are such as to 
entitle the remarks of the character of those above 
quoted to the highest respect of other courts and 
of members of the bar, though such remarks may 
not be necessary to the decision rendered in the 
particular case, and may be properly characterized 
as obiter dicta. But it is respectfully submitted that 
the questions suggested are of too great importance, 
and involve questions of the relative rights and 
duties of State and federal courts and their officers 
too delicate to be finally determined by the dicta of 
our highest court, and that they may still be con- 
sidered as open questions until that court shall have 
finally determined them when directly presented. 

It may be noted that the aets of bankruptcy which 
the insolvent corporation had committed, which are 
detailed in the Watts case, and for which it was 
subsequently adjudicated a bankrupt, were com- 
mitted before proceedings were instituted in the 
State court for its dissolution, and before the State 
court had appointed a receiver. In that respect it 
may be contended that the case is distinguishable 
from a case where no act of bankruptcy is com- 
mitted prior to, or except, the appointment of a 
receiver by a State court, and possession of prop- 
erty taken by such receiver. But notwithstanding 
this distinction, the present condition of the national 
bankrupt act, in the light of the opinion of the 
Supreme Court in the Watts case, renders the posi- 
tion of directors of insolvent business corporations, 
and the attitude of State courts with reference to 


Subdivision a of section 3 of the bankrupt act as 
originally enacted specified what should constitute 
acts of bankruptcy for the commission of which 
a person or corporation might be adjudged an in- 
voluntary bankrupt. As originally enacted, the 
fourth clause of this subdivision read: “Made a 
general assignment for the benefit of his creditors.” 
In 1899 it was held by the referee In re Empire 
Metallic Bedstead Company (1 Am. Bank Rep. 136) 
that the institution of proceedings for the volun- 
tary dissolution of an insolvent manufacturing cor- 
poration under the laws of the State of New York 
was tantamount to the making of a general assign- 
ment for the benefit of creditors, for which the 
corporation on the petition of its crediors could be 
adjudged an involuntary bankrupt. On an appeal to 
the District Court, this ruling was reversed, Justice 
Coxe writing the opinion (2 Am. Bank Rep. 329). 
On a further appeal to the Circuit Court of Appeals, 
the decision of Justice Coxe was affirmed (3 Am. 
Bank Rep. 575). 

It thus became apparent that as the law then 
stood the administration of the property of an 
insolvent industrial corporation could not be wrested 
from State courts and adjusted by referees in bank- 
ruptcy. Thereafter strenuous efforts were made by 
the national association of referees in bankruptcy 
to secure various amendments to the act. On their 
efforts being brought to the attention of Congress 
at repeated sessions, it developed that a considerable 
minority in Congress were in favor of repealing the 
bankrupt act; but in February, 1903, Congress passed 
and the President approved of a bill which amended 
the bankrupt act in several respects. As so amended 
the fourth clause of subdivision a of section 3 of 
the act now reads: “Made a general assignment 





them, to say the last, embarrassing. 


Subdivision 19 of section 1 ot the bankrupt act | 


as enacted in 1898, provides that the term “ persons,” 
as used in this act, “shall include corporations, ex- 
cept where otherwise specified, and officers,. partner- 
ships and women.” Section 4 of the act provides 
that any person who owes debts, “except a corpora- 
tion,” may become a voluntary bankrupt. The same 
section provides that “corporations engaged prin- 
cipally in manufacturing, printing, publishing, mining 
or mercantile pursuits” may on the commission of 
an act of bankruptcy be adjudged an involuntary 
bankrupt. It will thus be seen that while industrial 
corporations may be adjudged involuntary bank- 
tupts, they cannot, like individuals, avail themselves 
of the act, and on their own initiative become vol- 
untary bankrupts. While individuals and partner- 
ships may enter the bankruptcy court and avail 
themselves of the remedies it offers, as to industrial 
corporations the doors of the bankruptcy court are 
closed to their admission on their own petition. 
though on the commission of acts of bankruptcy 
they may be forced into that court on the petition of 
creditors (Randolph v. Scruggs, 23 Supreme Court 
Reporter, 710). 


for the benefit of his creditors, or being insolvent, 
| applied for a receiver or trustee of his property, or 
because of insolvency a receiver or trustee has been 
put in charge of his property under the laws of a 
State, of a territory, or of the United States.” 

If under the act as now amended it shall be 
finally held that the appointment of a receiver of 
ar insolvent industrial corporation in proceedings 
regularly instituted for its dissolution and the wind- 
ing up of its affairs in the State court is an act of 
bankruptcy for which it may not only be adjudged 
an involuntary bankrupt, but that the title of a 
receiver appointed by the State court to the prop- 
| erty of the corporation, valid under the laws of the 
| State, may not only be defeated by creditors who 
at their election may at some time within four 
| months thereafter institute proceedings in the bank- 
ruptcy court, when the assets may have been 
partially or wholly reduced to cash, administered 
and distributed, and what were the assets of the 
corporation or what may then be left of them or 
of their proceeds may be wrested from such receiver 
and taken and administered by a trustee in bank- 
ruptcy, then the duties of the directors, of State 
courts, and of receivers whom the State courts may 
appoint, are far from being clear. The corporation 
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cannot become a voluntary bankrupt. The only 
way its officers can hope to get into bankruptcy is 
to have it commit some collusive act of bankruptcy 
with the expectation that at some time thereafter 
three of the creditors of the corporation will unite 
in a petition praying that on account of such col- 


lusive act of bankruptcy the corporation be ad- 


judged an involuntary bankrupt. The directors of 
a corporation so circumstanced cannot remain pass- 
ive and permit creditors one after another to obtain 
successive judgments against the corporation. It 
would seem that the only course that they could 
take would be to institute proceedings to dissolve 
the corporation or to induce the attorney-general 
to do so. Before such a proceeding could be termi- 
nated it would be necessary for the court to appoint 
a receiver. The appointment would be legal, and 
the receiver’s title would be valid at least until an 
adjudication in bankruptcy. But then the danger 
would arise that three creditors of the corporation 
would apply to the bankruptcy court, and that court 
would hold that because of the receivership, an act 
of bankruptcy had been committed, and that a 
receiver or trustee in bankruptcy should wrest from 
the receiver the property, the title to which he had 
legally acquired in the performance of his duties 
as an officer and under the directions of the State 
court, or in compliance with the laws of the State. 
To use an old illustration, it would be virtually a 
case where the bankruptcy court would use the 
State court to shake the bush to have the bank- 
ruptcy court catch the bird. It would seem that 
the preservation of the dignity and authority of 
and the respect due to State courts should forbid 
that their proceedings be defeated by such an appli- 
cation of the bankrupt act. But if such action is 
taken, is the State court through its receiver to 
surrender the assets without making any deduction 
for expenses properly incurred in the proceeding 
in the State court, and if any, what deduction is 
to be made? If before action is taken in the bank- 
ruptcy court the receiver has sold and reduced to 
cash a part of the assets, is he to hand over to the 
trustee in bankruptcy the assets not sold and. the 
proceeds of what he has sold? If he has distributed 
a part of the proceeds among the creditors, is he 
to deliver the balance to the trustee, and how are 
the equities of the creditors to be adjusted? To 
whom would it be the duty of the receiver to 
account —to the State court which appointed him 
and whose officer he is, or to the trustee in bank- 
ruptcy? If he has brought suits or suits are pend- 
ing against him with reference to the receivership 
or the affairs of the corporation, what is to be done 
with such suits and rights acquired thereby or 
obligations accruing thereunder? Is the trustee to 
be substituted in the place of the receiver in such 
actions, and how are the rights he has acquired 
or the obligations he has incurred in such actions 
to be legally adjusted? Would any responsible per- 


son capable of discharging the duties of receiver| essary to appoint a receiver. 
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him in a multitude of complications? It would seem 
that these are some considerations that might well 
have induced Congress to have left the matter of 
winding up the affairs of insolvent industrial cor. 
porations to the States under whose laws the cor. 
porations were organized, which nearly, if not quite 
universally, forbid preferences in such cases. It is 
to be regretted that attempts to increase the business 
of bankruptcy courts have resulted in an anomalous 
state of the law on this subject. 

On general principles it would seem that the 
provisions of the bankrupt act which may be in- 
voked to justify such an interruption and nullifica- 
tion of the proceedings of State courts should be 
strictly construed, and that those who assert that 
such powers are conferred should show a clear 
warrant in the law for the assertion, but it requires 
a strained construction of the act to find that it 
confers such powers. The act does not in terms 
at least assume to declare that a trustee in bank- 
ruptcy shall wrest assets from a receiver previously 
appointed by a State court. The literal import of 
the language is simply that on the appointment of 
a receiver because of insolvency the corporation 
may for that reason be adjudged a bankrupt, but 
it falls far short of saying that the adjudication 
abrogates the lawful title to assets previously ac- 
quired by a receiver appointed by the State court. 
It is established that the making of a general assign- 
ment for the benefit of the creditors of an insolvent 
individual without preferences is a transfer of prop- 
erty with intent to defraud creditors, as it impairs 
their rights under the bankrupt act to control the 
dispositon of assets through the bankruptcy 
court (In re Gutwillig, 1 Am. Bank Rep. 388). It 
has also been held that in such cases the bankruptcy 
court can summarily order the assignee to turn over 
the assigned property to the trustee in bankruptcy. 
This is on the ground that the assignee is merely 
the agent of the insolvent assignor, and that the 
possession of the assignee is in law the possession 
of the assignor (Bryan v. Beinheimer, 181 U. S. R 
188). But very different considerations apply in the 
cases of receiverships of corporations. The making of 
a general assignment is the act of an individual. 
The appointment of a receiver of a corporation is 
the act of a court. He becomes the officer of the 
court to execute its directions. He is in no sense 
the agent of the corporation. A fraudulent intent 
cannot be imputed to the corporation because the 
court to protect the equal rights of creditors appoints 
a receiver, whose possession of the assets is the pos- 
session of the court. Frequently a receiver is ap- 
pointed after a stubborn resistance on the part of 
the corporation or its officers. The appointment is 
sometimes made on the application of creditors of 
of the attorney-general. In such cases, to protect 
the rights of all parties and to prevent a multiplicity 
of suits, to preserve the assets and to secure equality 
of distribution among creditors, courts deem it nec 
It will be strange if 


accept such a precarious position, liable to involve! in such cases by force of the federal statute it shall 
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pe held that such necessary action of the State court 
is a sufficient reason for divesting the State court 
of further control of the assets, and on an adjudica- 
tion in bankruptcy the previously acquired title of 
the receiver, which had remained valid until the 
institution of proceedings in bankruptcy, becomes 
yoid. It would seem that a statute is wrong in 
principle which prescribes that a corporation may 
be adjudged to have committed an act of bank- 
ruptcy because of the independent acts of other 
parties. It is one of the conditions of the act as 
amended that to constitute an act of bankruptcy 
the receiver must have been put in charge of the 
corporate assets “because of insolvency” of the 
corporation. It would appear that this means that 
in order to be an act of bankruptcy the receiver’s 
appointment must be made” because the corporation 
was insolvent. In most proceedings to dissolve 
corporations receivers are not appointed because 
the corporation is insolvent, but because the receiver 
is necessary to secure the proper administration 
of the assets. 

A trustee in bankruptcy is a creature of the bank- 
rupt act, and whatever title he acquires to the 
assets of the bankrupt is acquired solely by the 
force of the act. It will be noted that in cases not 
involving transfers of property with intent to de- 
fraud creditors, and in cases not involving prefer- 
ential transfers or liens, all the title which the 
trustee has is “the title of the bankrupt as of the 
day he was adjudged a bankrupt.” It then becomes 
important to inquire what title an insolvent cor- 
poration on being adjudged a bankrupt has to the 
property of which a duly appointed receiver has 
previously taken possession. Does the corporation 
then have any title to such property which “ vests 
by operation of law” in the trustee? If the bank- 
tupt has no title to such property, then there is 
nothing of which his trustee can rightfully make 
claim. It is elementary that on the appointment 
of a receiver of the property of a corporation by 
a@ court of competent jurisdiction, and upon his 
qualification, the title of the corporation is divested, 
and the title of the receiver to all of the property 
of the corporation within the jurisdiction of the 
court becomes perfect by “operation of law.” 
It is vested in him as the officer of the court which 
appoints him in trust for the creditors. Thereafter 
the corporation has no title on which a levy can be 
made under an execution issued against the corpo- 
ration. At most the only title which the corpora- 
tion then has is in an equity to any surplus which 
May remain after paying debts and expenses. If 
at the time of an adjudication in bankruptcy the title 
to property has legally vested in a receiver lawfully 
appointed by a State court, we search the bankrupt 
act in vain for any provision that in terms vitiates 
the title so acquired by the receiver, or justifies a 
bankruptcy court in interfering with his possession. 
The proposition stated by Chief Justice Fuller in 
the Watts case, that the bankrupt act is supreme 


without qualification, but the question to determine 
is in what cases it applies. The act prescribes that 
the title of the bankrupt as of the date of the adjudi- 
cation, and the title to property transferred or encum- 
bered, in those cases where the act prescribes that 
the transfer or encumbrance is void, shall vest in 
the trustee. It does not, however, provide that the 
trustee shall acquire title in those cases where the 
title to the same property has previously vested in 
another and the act does not in terms condemn 
the validity of the latter’s title. 

These are questions which the State courts 
must determine at least in the first instance. In 
view of the sharp rebuke administered by the 
Supreme Court in the Watts case of the arbitrary 
order of the District Court, and in view of the 
decision of the Supreme Court in Jaquith v. Rowley 
(23 Supreme Court Rep. 369) and the cases there 
cited, it does not seem likely that another District 
Court will attempt by a summary order to interfere 
with the possession of a receiver appointed by a 
State court, but will leave the trustee appointed 
in bankruptcy to go to the State court which ap- 
pointed the receiver and there assert the alleged 
superior title of the trustee. Under the recent de- 
cision of the Circuit Court of Appeals in Carling 
v. Seymour (8 Am. Bank. Rep. 29; S. C. 113 Fed. 
Rep. 483), and under the decisions of the Supreme 
Court there cited, this course would seem impera- 
tive. Doubtless if the State court shall order its 
receiver to surrender possession to the trustee, it 
will see that before the receiver parts with posses- 
sion the rights of all parties arising from the re- 
ceivership are fully protected. 

B. Frank DAKE. 
Burra.o, N. Y., June, 1903. 


——_4—_—_ 


THE HAGUE COURT IN THE PIOUS FUND 
ARBITRATION.* 


In a court room of modest size and modestly fur- 
nished, on the fifteenth day of last September, the 
first Court of Permanent Arbitration was declared 
open by the presiding arbitrator. There on a raised 
platform was ranged the tribunal; before them were 
the court staff; the counsel of the adverse parties, 
and a numerous assemblage of diplomatic repre- 
sentatives from Asiatic, European, and American 
States; while looking down from the walls on the 
solemn scene about to be enacted were the images 
of the rulers of States, signatories of The Hague 
convention. The thought uppermost in all minds 
was that here at last is on trial the question of the 
peace of nations. A prodigious interest was mani- 
fested in the proceedings; for the decision’ to be 
rendered would be flashed across the seas from 
The Hague to the banks of the Potomac and the 
palace of the Montezumas, and its echoes would be 
heard in the most distant courts—on the shores of 





* An address before the Lake Mohonk Conference on Inter- 





in all cases where it has application is conceded 


national Arbitration, May 28, 1903. 
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the Tiber, of the Baltic, and of the Yellow Sea. It 
was an impressive spectacle; a marvelous fulfillment 
of the prophecy uttered when the peace congress of 
Paris was opened a-half century ago: a day will 
come when bullets and bombs will be replaced by 
the universal suffrage of peoples, by the arbitration 
of a great sovereign senate, which will be to Europe 
what the parliament is to England, what the diet is 
to Germany, what the legislative assembly is to 
France; when the states of America and the states 
of Europe will clasp hands across the seas, exchang- 
ing their products, their commerce, their industry, 
their arts, their genius, combining, for the good of | 
all, these two infinite forces: the fraternity of men | 
and the power of God. 


The case on trial was known as the “ Pious Fund 
of the Californias.” It originated in donations made 
by Spanish subjects during the latter part of the 
seventeenth and the first half of the eighteenth cen- 
turies for the spread of the Roman Catholic faith 
in the Californias. These gifts, amounting approxi- 
mately to $1,700,000, were made in trust to the Soci- 
ety of Jesus for the execution of the pious wish of 
the founders. The Jesuits accepted the trust and 
discharged its duties until they were disabled from 
its further adminstration by their expulsion in 1767 
from the Spanish dominions by the king of Spain 
and by the suppression of the order by the pope in 
1773. The crown of Spain took possession of and 
administered the trust for the uses declared by the 
donors until Mexico, after her independence was 
achieved, succeeded to the administration of the 
trust. Finally in 1842, President Santa Anna ordered 
the properties to be sold, that the proceeds thereof 
be incorporated into the national treasury, and that 
six per cent annual interest on the capitalization of 
the property should be paid and devoted to the carry- 
ing out of the intention of the donors in the con- 
version and civilization of the savages. 


Upper California having been ceded to the United 
States in 1848 by the treaty of Guadaloupe Hidalgo, 
the Mexican government refused to pay to the pre- 
lates of the church in Upper California any share of 
the interest which accrued after the ratification of 
the treaty. The latter presented their claims there- 
for to the department of state and requested the 
interposition of the government. A mixed commis- 
sion for the settlement of the cross claims between 
the two governments was formed under the conven- 
tion of July 4, 1869. On the presentation and hear- 
ing of the claim the United States and Mexican 
commissioners divided in opinion. The case was 
accordingly referred to the umpire, Sir Edward 
Thornton, who rendered an award in favor of the 
United States for twenty-one annuities of $43,050.99 
each as the equitable proportion to which the pre- 
lates of Upper California were entitled of the inter- 
est accrued on the entire fund from the making of the 
treaty of peace down to February 2, 1869. The Mexi- 
can government paid the award, but, asserting that 
the caim was extinguished, refused to make any fur- 





ther payments of interest for the benefit of the church 
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in Upper California. Again the prelates appealed 
te the department of state for support, and in 188 
active diplomatic discussions between the two goy- 
ernments as to the merits of the claim were begun 
and carried forward until they culminated in a formal 
ugreement to refer the case to the determination of 
The Hague tribunal. Only two issues were pre- 
sented by the protocol, namely: 


I. Is the case, as a consequence of the decision of 
Sir Edward Thornton, within the governing principle 
of res judicata? 

2. If not, is the claim just? 

And the court was authorized to render whatever 
judgment might be found just and equitable. 

After the protocol was signed, it was necessary 
under its terms for each government to select two 
arbitrators, who were, in turn, to select the fifth or 
presiding arbitrator. 

Precisely as the lawyer scans the jury before he 
accepts the panel which is to try his case, the depart- 
ment of state set on foot, through diplomatic chan- 
nels, careful inquiries into the qualifications of the 
various members who constitute the permanent panel 
from which the trial court is selected. Four Asiatic, 
twenty European, and two American States are sig- 
natories of The Hague convention. Each of these 
States is authorized to select not exceeding four 
persons as members of the permanent panel. Not 
all of the signatory States have exercised this fac- 
ulty, but four were named respectively by the United 
States, Mexico, the Netherlands, Spain, Servia, Rou- 
mania, and by each of the six great European powers. 
The total number appointed is sixty-eight. Inquiries 
were made and information was gathered touching 
the particular qualifications of these men, their expe- 
rience — judicial, diplomatic and political — and their 
writings and opinions on international or political 
subjects. 

The United States selected Professor Martens, of 
Russia, and Sir Edward Fry, of England; Mexico 
selected Dr. Asser and Mr. Savornin-Lohman, both 
of the Netherlands; and they chose as presiding 
arbitrator Dr. Matzen, of Denmark —all being mem- 
bers of the permanent panel. 

I will not enlarge in description of the oerecalll 
of the court. Their impartiality, ability, and learn- 
ing were evinced by the judgment rendered, as well 
as by the dignity and decorum of the proceedings, 
in keeping with the exalted character of the tribunal. 
It is a singular fact that this case, which was pre- 
sented by the United States in behalf of the Roman 
Catholic church against a State in which the Roman 
Catholic is the predominant religion, was decided by 
a court composed of five judges, all of the Protestant 
faith. What conflicting emotions would have stirred 
the hearts of Catherine de Medici and Henry IV. of 
Charles V and Martin Luther, could they have seen 
the vision of such a dispute, submitted by such 
parties — both coming from the new world — to such 
a tribunal! Such incredible progress, such confi- 


dence in international justice, such faith in a tri- 
bunal clothed with the power and duty to settle upon 
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— 
iples of law and equity a controversy which in 
ee ages would have divided the peoples of each 
of the differing States into contending factions, and 
would have been settled, if at all, by the arbitrament 
of war! ; 

Already, before the court had formally convened, 
the preliminary briefs, or statements, and the evi- 
dence on either side had been prepared and sub- 
mitted to the arbitrators. 


labors of arbitration to the sublime thought which 
inspired its creation and the ‘glorious aim which it 
was called upon to facilitate, namely, the settlement 
of disputes between states upon the only solid basis 
—the basis of respect for law. 

The first order of the court announced by the 

president was that the language of the tribunal would 
be French — saving to the parties the right to speak 
‘also in English—and that the debates would be 
public. 
’ The next order of the court was on a point of 
procedure respecting the submission of certain writ- 
ten pleadings. The next rule entered respected the 
order of oral arguments, under which the United 
States was to open, Mexico to answer, the United 
States to reply, and Mexico to rejoin. 

Excluding days of recess, the arguments occupied 
ten days. On October first the president declared 
the closure of the debates, that the tribunal would 
deliberate upon the matter in litigation, and that the 
sentence would be read in a public session, of which 
the agents and counsel of the two governments would 
be duly notified. The court convened accordingly, 
after due notice, on October fourteenth, and the 
president read the opinion. It declared the rule of 

tes judicata to be decisive of the question of liability, 

and awarded to the United States the sum of 
$1,420,082.67 in gross and a perpetual annuity of 
$43,050.90, payable in the legal currency of Mexico. 
The judgment was unquestionably sound and re- 
ceived the prompt acceptance of both states. 

Considering the magnitude of the cause and the 
historic nature of the evidence and issues involved, 
the brevity of the trial was extraordinary. But no 
trial can be too short which is ample for the ends 
Of justice. And to terminate the controversy as 
Soon as possible is the due course of justice; to 
hasten the restoration of those relations of amity 
which may have been strained or interrupted between 
the States at variance, and thereby and at the same 
time to exalt the character and reputation of the 
tribunal for ability, jmpartiality, rectitude, and jus- 
tice, were among the chief aims of its institution. 

There was one incident connected with the arbi- 
tration proceedings which will interest this confer- 
ence. I mention it, speaking my personal views, for 
the good of the general cause. I mention it because 
we hold dear the reputation of the permanent court, 
and because I believe it may conduce to the ease 
and comfort of future Hague tribunals. In any 


rardent friends of the cause. 





event, it is a subject on which, if deep convictions 
are held, they must be outspoken. 

It was with not a little surprise that the appear- 
ance was observed of members of the permanent 
panel as advocates before the court. It is unneces- 
sary to dwell on certain incidents that occurred dur- 
ing the progress of the trial. It is enough to say 
that the appearance in successive trials in the same 


|court of the same gentlemen acting alternately as 
‘In declaring the court opened, the president ex- | 


pressed the hope that they might inaugurate the | 


advocates and judges is fraught with snares, as it 
is inconsistent with American ideals of judicial 
justice. 

At The Hague conference Lord Pauncefote fore- 
saw the peril. He vainly sought to avert it by a 
provision of the convention. He declared for the 
wholesome rule which would disqualify members of 
the permanent court from practicing before the court. 
But public opinion can prohibit even where the 
organic law is silent. To the judges of the Supreme 
Court we would not permit the practice; and the 
reason of the maxim “ once a judge always a judge” 
is of infinite pith and moment in its application to 
The Hague Court, where such mighty interests are 
at stake. 

Still other perils lie before The Hague tribunal. 
It is strange, but nevertheless true, that one of these 
perils arises out of the depth of interest created by 
the Pious Fund arbitration. 

The case has been the subject of presidential mes- 
sages to the United States and Mexican congresses ; 
was the occasion of an interpellation of the govern- 
ment in the French legislative chambers, of mention 
in other parliamentary bodies and in the diplomatic 
correspondence of many states, and of extensive dis- 
cussion in the American and European press. The 
depth of interest and feeling excited is not without 
danger of producing internal dissensions among the 
Time, patience, for- 
bearance and reasonableness are needful to solve 
the problem, as it must be worked out, if at all, along 
practical lines. But with abiding faith in the skillful 
hand that guides and guards our foreign relations, 
we need not fear that the cause which The Hague 
Court represents will fail miserably—as the new 
Union of the States under the Constitution, when 
threatened with dissensions, did not fail at the hands 
of its friends, who shared in bringing it into being 
and setting it on its course. 

It goes without saying that in the trial of any law- 
suit the judge should be as far removed as possible 
from any motive, interest or influence which might 
even unconsciously warp his judgment. There were 
two safeguards of judicial impartiality in the Pious 
Fund case. In the first place a panel of sixty-eight 
publicists and jurists was at hand to choose from. 
They had been selected each by the ruler of his own 
state; they had been selected as the justices of the 
Supreme Court are appointed — not with reference to 
any particular controversy, but because of their sup- 
posed fitness for the arbitral function. 

It is only when the case of a party is so clear that 
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his adversary cannot with a good face dispute it 
before the world that we may hopefully expect the 
party in the wrong to confess his error through the 
saving grace of a mixed commission. 

No man can be truly a judge in his own cause. 
Consequently it was stipulated in the protocol that 
none of the arbitrators should be a native or citizen 
of the contracting states. The result justified the 
experiment by the freedom, during the progress of 
the trial, from manifestation of judicial bias or 
partisan feeling, and by the award unanimously 
given. Judging from experience and from the con- 
flicting attitudes of the two governments with re- 
spect to the question of liability and of the currency 
in which the award should be payable, it is prob- 
able that, if the arbitrating states had each ‘selected 
one of its own citizens as arbitrator, there would 
have been three opinions rendered—a majority 
opinion and two dissenting opinions—one by the 
Mexican arbitrator on the question of liabity and 
one by the American arbitrator on the question of 
the currency in which the award should be paid. 


On May 7, 1903, the protocols were signed for the 
submission to the Hague Tribunal of a question 
in which eight European and three American States 
«re concerned. The usual course would have been 
for each party to the arbitration to name one or more 
of its own citizens or subjects as a part of the tri-, 
tunal, and we should, perhaps, have witnessed dis- | 
sensions which. in the past have distracted the delib- 
erations of tribunals so constituted. What more 
convincing evidence of the wisdom of the precedent 
set by the United States and Mexico than the stipu- | 
lation of the protocols, recently signed, that -none | 
of the arbitrators shall be a citizen or subject of any 
of the signatory or creditor powers? 


I have stated the nature of the issues and the 
manner in which they were formed between the 
parties. It will be observed that the issues sub- 
mitted by the arbitrating States to The Hague Court 
were joined and tried in essentially the same manner 
as the issues in lawsuits before the municipal courts. 

There is first the transaction which begets the con- 
troversy. This results in conflicting contentions and 
arguments between the parties until the ultimate 
issues of law and fact are evolved and reduced to 
written form. Then the case is brought before the 
appointed court, to whom the statements of the case 
and the evidence on either side are submitted. On 
the hearing, the one having the affirmative opens 
and is followed by the adversary. The court holds 
stated sessions, decides incidental questions of pro- 
cedure, finally declares the hearings closed, then de- 
liberates and renders solemn judgment. In short, 
the principles of judicial procedure are essentially 
the same, whether before the Roman pretor, the 
civil courts of Germany, France, Italy, Spain, or 
South America, or before the English or American 
judge or magistrate or the supreme court of the 
State or the supreme court of nations. How majes- 
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citizens and foreigners bringing suits before the 
peregrine praetor, who administers justice between 
them according to the standard of moral right, de- 
duced from the enlightened principles common to 
all states— forerunner of the law of nations; and 
then, looking upward through the darkness of the 
middle ages, through the wars of the reformation, 
we at length behold the stubborn struggles before 
the English courts which ended in the downfall of 
the Stuarts, the struggle for legal rights before the 
French parliaments which ended in the downfall of 
the Bourbons, and finally the rise of twenty-two 
republics in the old and new worlds, and the ever- 
swelling triumphs of law over violence and brute 
force through the increasing moral power of the self- 
governing democracy. 

On July 29, 1809, The Hague convention had been 
signed. Nearly three years had elapsed, and yet of 
the twenty-six contracting States no one had moved 
the reference of any of their numerous controversies 
to arbitration under the convention. We were losing 
time. No opportunity was to be lost to charge the 
court with the active exercise of its functions in 
order that it might show forth its usefulness and 
power. 


When diplomatic discussion of the Pious Fund case 
nad reached the stage of irreconcilable disagreement 
between the two governments — namely, on March 
13, 1902 — the secretary of state instructed Ambassa- 
dor Clayton to say to the Mexican government that 
“the President feels that it would especially redound 
to the credit of the United States and of Mexico 
if the two North American republics might be the 
first‘ States to submit to The Hague Tribunal for 
determination by it of an international controversy. 
The department has no doubt that President Diaz 


would share in the pleasure which all Americans © 


would feel in the high example thus set by two of 
the leading republics of this hemisphere. You will, 
in the exercise of your discretion, bring the matter 
to the attention of the Mexican government in order 
that if the suggestion is favorably received one of 
the principal advantages of the arbitration may not 
be lost by a possible prior reference of some other 
case to that tribunal.” 


Within about two months thereafter — namely, on 
the twenty-second day of May —the protocol for the 
submission of the case to The Hague Tribunal was 
signed by the secretary of state and the Mexican 
ambassador. 

The Pious Fund arbitration came none too soon. 
One of the arbitrators said that one day he was 
talking with a friend about the permanent court and 
expressed the opinion—not then uncommon in 
Europe —that the court would never be called to 
hear a case. One week from that day he received 
his appointment as arbitrator. 

What gains, then, do we count from the Pious 
Fund arbitration? 





tic is the view of our advancing civilization as, look- 
ing down the slope of twenty centuries, we behold 





First. The saving of The Hague court from per- 
ishing of neglect. 
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Second. The example of the actual workings of 
the tribunal. 

Third. The precedent of the submission of the 
case to absolutely disinterested arbitrators. 

Fourth. The authoritative establishment of the 
principle of public law that issues once fairly tried 
and determined between States were settled forever. 

Fifth. The example set by two republics of the 
New World witnessing, foremost among nations, 
their faith in The Hague Tribunal. 

Sixth. Let us now make our final reckoning. 
With the five powerful, vital monarchies — Japan, 
Russia, Germany, Austria-Hungary and Italy — we 
balance the six great, vital republics — France, the 
United States, Mexico, Brazil, Chile, and the Argen- 
tine — and the democracy of the British empire. All 
of them stand committed by policy, and the most of 
them by faith. to the principle of arbitration. The 
Hague Court will then stand and its usefulness will 
increase with the increased exercise of its functions. 
It will in large measure be to international politics 
what the Supreme Court is to the domestic politics 
of the United States in the settlement of disputes 
between States. It will be the organ of the enlight- 





ened will and conscience of the world’s democracy. 

During the last six years the president or secre- 
tary of state has not authorized the collection of any 
claim by force. There has been no necessity to do 
so. Arbitration as a means of solution of inter- 
national differences has been successful. It is suc- 
cessful when tried by the standards of diplomacy; | 
successful when tried by the commercial standards 
of justice and of peace and good will among states. | 
In the light of the precedents already made and | 
which The Hague Tribunal will multiply, what solid 
grounds can henceforth be given for armed inter- 
vention, except in extreme cases, to compel a recal- 
citrant state to agree to impartial arbitration? 

The United States government presses no claim 
against any government which it does not believe 
to be just and which it is not willing to arbitrate. 
If evidence of this fact were needed, it is at hand. 
During the last six years this government has 
brought to issue eighteen cases against foreign gov- 
ernments. 


Of these, five have been submitted to | 
mixed commissions and thirteen to arbitration. Of! 
this number five are still pending, namely, the Joint | 
High Canadian Commission, the Alaskan Boundary | 
Commission, the Venezuelan Commission, an arbitra- | 
tion with Santo Domingo, *and The Hague arbitra- 
tion of next September. Of the other thirteen, one 
was the Chilean Claims Commission; and of the 
twelve arbitrations, one minor case was decided 
against the United States; another in which the 
United States and the British government were held 
liable to the German government for naval opera-' 
tions in Samoa; and ten were decided in favor of the 
United States, with awards amounting to upwards of | 
$2,500,000. One case was brought to issue and the 
arbitrator appointed; and on the final submission in 
tull of the claimant’s evidence to the department of 
State, the case was withdrawn on the ground that 


it appeared to be wanting in substantial justice. 
During this period $1,130,506.55 has been returned 
to the Mexican government which had been collected 
cn awards rendered on fabricated evidence. Thus, 
when tried by either test—the success which has 
attended the enforcement of its claims by arbitra- 
tion, or the refusal to press an unjust case and the 
refundment of moneys unjustly collected — we have 
a right to be proud of the record of our government, 
proud of the justice and magnanimity of our country. 

When we reflect that the United States govern- 
ment has been a party to sixty-eight commissions 
and arbitrations in all; that it has been a party to 
one-fourth of these during the last six years; that 
in the span of a lifetime the United States has won 
acknowledged leadership among the nations in the 
cne cause in which all states and all peoples are most 
deeply concerned, we are heartened with increased 
hope in the ultimate triumph of international justice 
and with fresh inspiration to strengthen in us our 
faith in the self-governing democracy. 

Recently its powerful influence has again been cast 
into the scales in favor of international arbitration; 
and on the first day of next September it will appear 
the second time and in the second case to be heard 
before that tribunal, where will be arrayed on one 
side three European States and on the other five 
European and three American States. How marvel- 
cus and inspiring is the contest btween the beginning 
of the nineteenth century when the star of Napoleon 
fell at Leipzig in the shock of the battle of nations 


|and the dawn of the twentieth century, when the 


morning star of peace rises at The Hague over eleven 
States yielding homage to a common law in the 
arbitration of nations! 
Ws. L. PENFIELD. 
_————— 
THE EMPLOYERS’ LIABILITY ACT. 


A Late DECISION IN THE SUPREME COURT. 
The recent opinion of the Appellate Division in 
the First Department, in Johnson v. Roach, reported 


|in the New York Law Journal for June third. is 


not one which should be passed by in silence. 

It is the duty of all citizens to receive the decisions 
of our courts with respect. But that duty does not 
forbid one to question their opinions. A decision is 
a judgment which must be obeyed. An opinion is 
a challenge, which may be taken up. As _ the 
“aggrieved party” in court may on appeal urge 
error, SO may any one out of court do the same. 

In Gmaehle v. Rosenburg (80 App. Div. 541), the 
same court had held that in a suit brought urder the 
Employers’ Liability Act (Laws of 1902, chap. 600), 
the giving of notice to the employer of the time and 
place and cause of the injury within 120 days there- 
after was a necessary condition precedent. No doubt 
could arise on this point, for that the act expressly 
says so. But in the last case of Johnson v. Roach, 
the court goes furthér, and applies the same rule 
to an action, which had not been brought under the 
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statute. In other words, the court holds that all | It might be claimed, though it could hardly be 


actions at common law by employes against employ- 
ers to recover damages for negligence have been 
abolished, and that the only remedy now is under the 
statute. It is much to be regretted that in giving 
so far-reaching a decision, apparently subversive of 
the intent of the act as disclosed in its title, the 
learned court did not state the argument by which 
it arrived at its conclusion. It is therefore worth 
while to make an inquiry. In what part of the act 
is to be found any legislative intent to abolish the 
absolute right of the servant to sue the master for 
damages resulting from negligence, and give him in 
its place a conditional one? We all remember that 
a similar bill of 1901 was vetoed because it cut down 
the statute of limitations to one year. But here is 
an act, which if this decision be law, not only cuts 
it down to one year, but changes the rule that it is 
a defense, and makes the right to sue not only de- 
pendent on the condition of suing within a year, 
but giving a certain notice within 120 days. And 
all this without the knowledge of the men who drew 
it, or the legislature which passed it, or the governor 
who approved it! 

Where, then, is this unsuspected intention con- 
cealed in this act? : 

Not in its title, which declares a contrary purpose, 
“to extend” rather than restrict the liability of 
employers. 

Nor yet in § 1, which provides that in respect of 
certain specified cases of negligence, the employe 
shall thereafter have the same right of compensa- 
tion, “as if he had not been an employe.” 

Certainly not in § 2, which provides that unless a 
notice of the time, place and cause of injury is 
given to the employer within 120 days after the acci- 
dent, and suit begun within one year, no action shall 
be maintained “ under this act.” (Is it not too clear 
tor argument that it was not intended to affect 

‘actions not brought under the act?) 

Nor can it be found in section 3, which is devoted 
to assumption of risk, and other matters not ger- 
mane to the point in hand —except that here again 
is used the phrase “ under this act,” showing a clear 
purpose to differentiate between actions under the 
statute and at common law. 

Nor in section 4, which provides for mitigation of 
damages by contribution to an insurance fund,— 
again limiting its scope to damages recoverable 
“under this act.” 

Nor finally in section 5, which prevents the act 
from applying to existing rights of action. 

Can it be that we have come to the end of this 
mysterious statute? Yes, that is the whole of it. 
The original question pops up. Where is the clause. 
or where the word, which takes away a servant’s 
absolute right to sue his master for negligence, and 
gives him instead a conditional right dependent upon 
notice within 120 days and suit within a year? Is 
it not a pity that the learned court does not vouch- 
safe to put its finger on language which, in its judg- 
ment, repeals the common law? 











—e 


seriously argued, that because section 5 contains at 
its end an ultra-precautionary, and wholly unneces. 
sary, addendum to the effect that failure to give no- 
tice under section 2 shall not bar suit on any existing 
right of action, the legislature must, therefore, be 
deemed to have intended that such failure should 
bar future rights of action. The learned court, 
however, so far from giving that as its reason, im- 
pliedly repudiates it, by holding that section 5 only 
refers to existing rights of action. Moreover, it is 
well settled that common law rights cannot be de- 
stroyed by implication. If it was the intention of 
the legislature to do away with the rule that the 
Statute of Limitations is a defense and not a con- 
dition precedent, if it was its intention that no suit 
should be maintained by an employe against 2n em- 
ployer for negligence unless brought upon notice and 
within one year, it should have said so. And the 
plainest way of saying so, would have been to have 
left out the qualifying words “under this act.” Had 
they been left out, the decision would have been 
correct,— with this proviso, that it never would have 
been rendered, because the act without those words 
would never have been passed by the legislature, 
much less signed by a governor who had vetoed the 
former bill. Fancy a body of politicians consciously 
depriving their constitutents of absolute rights by 
passing an act containing these words: “Here 
after no suit to recover damages for negligence shall 
be maintained unless notice of the injury is given 
within 120 days and the action is brought within one 
year.” In an act, which proposes “to extend” the 
employers’ liahility beyond that already existing, it 
is perfectly fair to provide such conditions for actions 
brought under it. Those who would obtain the 
benefit of a statute must comply with its conditions. 
That is what the legislature did in this instance, and 
nothing more. 

The act certainly does give rise to some difficult 
questions, though this is not one of them. If ao 
injured employe serves a notice within 120 days, 
is his election to sue at common law gone? Do the 
rules laid down in section 3 apply to existing causes 
of action, or only to those thereafter arising? In 
1espect of the latter, do they only apply to actions 
brought under the act, or to all brought ajter it? 
What is the “same right of compensation —as if 
the employe had not been an employer?” Is the 
employer’s duty in cases “ brought under this act’ 
to be measured by that which he owes to persons in- 
vited upon his premises? (So held under the Eng- 
lish Statute, Thomas v, Quarterman, L. R. 18, 2B. 
Div. 685, 7o1.) These and others will come up for 
settlement. But that it should be held that an act 
which contains the limiting words “under this act” 
should be construed to read as if they were not there, 
was hardiy to have been expected. 

This decision will affect a large number of litsga 
tions. Until reconsidered or reversed, it will be the 


prolific parent of many erroneous non-suits. The 
act does not purport to apply to all suits of employes 
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against employers. It does not provide that all such 
suits must be preceded by a notice by the one to| 
the other of the time, place and cause of an injury. | 
Legislative enactments under the guise of iudicial 
decisions ought not to go unnoticed in legal period- 
icals. Hence this article. 
JoHN Brooxs LEAVITT. 
New York, July, 1903. 


—— — & -— 
AN IMPORTANT COPYRIGHT DECISION. 


We have received a copy of the decision of Judge 
Coxe of the United States Circuit Court of Appeals, 
in which the other judges concur, reversing the 
opinion of Judge Lacombe in the case of the Edward 
Thompson Company v. The American Law Book 
Company (121 Fed. 907). This opinion fully treats 
and definitely rules upon a point of copyright law 
which has never before been made a subject of 
judicial decisions in the United States, and which 
has been ruled upon only indirectly in England. For 
this reason only, if for no other, it is of great im- 
portance to the profession, and to publishers, and to 


| claim. 





every writer on legal and scientific subjects. The 


following brief statement of the case, and of the} 


points involved, makes this clear: 


several encyclopaedias, claimed that the American 
Law Book Company, the publisher of the Cyclopedia 
of Law and Procedure, had infringed, in the first 
two volumes of the latter work, the copyrights of the 
complainant. 


ant’s books, or that the defendant had followed the 
complainant’s arrangement. All of the evidence in 
the case showed that the defendant’s instructions to 
its editors were very explicit that they should not 
refer in any manner to any of the complianant’s 
hooks. There was no evidence that even a line or a 
word had been copied by the defendant from the 
works of the complainant. It did appear that when 
the defendant assigned an article to one of its editors, 
he was given the paragraphs on that subject con- 
tained in the Century Digest and in the American 


‘Annual Digests, published by the West Publishing 


Company, and that he was instructed to use the 
reports and annotations of the Bancroft-Whitney 
Company and of the Lawyers’ Co-operative Publish- 
ing Company, all of which material the defendant 
had license to use. In addition to this, the editor 
was given a list of cases bearing upon the subject, 
copied from the complainant’s book. This list was 
vsed for the purpose of checking with the material 
already in the hands of the editor, and some times 
contained authorities not found in the digests. The 
Criginal reports of these cases were examined by the 
editor, and if the cases were found applicable they 
were cited by him in appropriate places in his article, 
and if not, they were rejected. It was upon the use 
of this list for reference and checking purposes that 


| witness* that 
The Edward Thompson Company, the publisher of | 


There was no claim that the defend- | 
ant had copied any of the language of the complain- | 





the Edward Thompson Company based its whole 


If this claim had been upheld, the effect 
would have been disastrous upon publishing houses 
and especially upon law publishers, and would have 


| effectually retarded the development of the law. 


The result would have been that no writer would 


| have been at liberty to search through previous pub- 


lications for authorities which he might consult in 


|the preparation of his work. He would have been 


compelled to go in the first instance to such an 
immense volume of original material, that the con- 
struction of a work of any value would have been 
aimost impossible, and the whcle field of law writing 
and law publication would have been left to those 
now in possession. As well said by Judge Coxe, 
“The doctrine contended for by the complainant ex- 
tends the law of copyright beyond its present bounds, 
and, if pushed to its logical conclusion, will inflict a 
far greater injury upon literature than it can ever 
expect to prevent. Jf it be held that an author can- 
nct consult the authorities collected by his prede- 
cessors, the law of copyright, intended to promote 
the progress of science and useful arts, will retard 
that progress.” 

Another feature of this case is broughi out very 
prominently by the learnel judge in his opinion. It 
was shown by both complainant’s and defendant’s 
the Edward Thompson Company 
adopted che following method in the preparation of 
its books. When an article was assigned, to an 
editor, he was given paragraphs cut from the United 
States Digests and the American Annual Digests 
(the property of the West Publishing Company), and 
from other digests bearing upon the subject, and 
was thus enabled, without labor on his part, and 
without original research, to prepare an article which 
was published in great part in the language of pre- 
vious .compilers whose work was ‘copyrighted by 
others. The defendants obtained from the owners 
of these copyrighted digests the right to use them. 
But not so the complainant. 

The basic maxim of equity that “He who comes 
into equity must come with clean hands” seems to 
have been considered by the lower court as having 
no bearing in this case. The Circuit Court of Ap- 
peals, on the contrary, refuses a preiiminary injunc- 
tion because “A literary pirate is not entitled to much 
consideration in a court of equity.” 


The opinion in full follows: 


Unitep States Circuit Court oF APPEALS FOR THE 
Seconp Circult. 


THe Epwarp THompson Company, Complainant- 
Appellee, v. THE American Law Book Company, 
Defendant-Appellant. 


Before Wa.Lace, TowNsSEND and Coxe, Circuit 
Judges. 


AppEAL from an order granting a preliminary in- 
junction restraining the infringement of complain- 
ant’s copyrights. The opinion of the Circuit Court 
will be found in 121 Fed. Rep. 907. 
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Edmund Wetmore and Augustus T. Gurlitz, for 
defendant-appellant. 


Walter Large and Frank P. Pritchard, for com- 
plainant-appellee. 


Coxe, J. The complainant is the publisher of two 
encyclopaedias; one of American and English law, 
the other of pleading and practice. The defendant is 
compiling a work called the “ Cyclopedia of Law and 
Procedure,” two volumes of which were published 
when this action was commenced in December, 1901. 

The complainant alleges that these volumes in- 
fringe its copyrights. 

The method adopted by the complainant in pre- 
paring the articles for its books was, briefly stated, 
as follows: When a topic was assigned to a writer, 
paragraphs cut from the United States Digest, the 
American Digest 2nd Jacob Fisher’s Digest bearing 
upon the subject in question were placed in his 
hands. In‘this way the writer, without any labor on 
his part, mental or physical, had before him, not only 
the authorites collected by others, but also the para- 
graphs written by others, which were used by him in 
preparing his article ’ 

It is alleged by the defendant that all of the digests 
thus used were copyrighted and that the copyrights 
were infringed by the complainant’s verbatime appro- 
priation of a large number of these paragraphs, and 
that, in any event, having adepted the same method 
which it now denounces as piratical, the complain- 
ant is not entitled to equitable relief. 

The defendant’s method was similar to that of the 
complainant except that it obtained from the owners 
of the copyrighted digests the right to use these 
works. 

The only act of the defendant which is com- 
plained >f is this: Lists of all the cases bearing upon 
a given subject, including the cases found in com- 
piainant’s books, were put in the hands of the editor 
chosen to develop that subject. The list of complain- 
ant’s cases contained authorities not found in the 
digests. The original reports of these cases were 
examined by the editor, and, if the cases were found 
applicable, they were cited by him in support of his 
article, if not, they were rejected. 

There is no pretense that a word of the com- 
plainant’s text has been copied; in fact the defend- 
ant’s editors were not permitted to open the com- 
plainant’s books. The list of cases furnished the 
editor was not copied in the defendant’s work and 
the only use made of the list was as a guide to the 
volumes where the cases were reported. 

Briefly stated, then, the question is this: Is a copy- 
righted law book infringed by a subsequent work on 
the same sttbject where the cnly accusation against 
the second author is that he collected all available 
citations, including those found in the copyrighted 
work, and, after examining them in text books and 
reports, used those which he considered applicable to 
support his own >riginal text? 

We are of the opinion that this question must be 
answered in the negative. 








The doctrine contended for by the complainant ex- 
tends the law of copyright beycnd its present bounds 
and if pushed to its logical conclusion will inflict a 
fa1 greater injury upon literature than it can ever 
expect to prevent. If it be held that an author can- 
not consult the authorities collected by his prede- 
cessors the law of copyright, enacted to promote the 
progress of science and useful arts, will retard that 
progress. 

It will be found upon examining the reported cases 
that there has been a finding of non--infringement 
unless it appears that the whole or a part of the 
copyrighted work has been copied, either in haec 
verba or by colorable variation. 

In Pike v. Nicholas (L. R., 5 Chancery Appeal, 
263), it was held that the defendant was not per- 
mitted to copy a passage from another author directly 
from the plaintiff's work, “but having been put on 
the track, and having looked at that particular part 
of the book which the plaintiff led him to, he was 
entitled to make use of every passage from that 
author which the plaintiff had made use of.” 

In Morris v. Wright ((L. R., 5 Chancery Appeal, 
287), it was decided that if the defendant “ used the 
plaintiff’s book in order to guide himself to the per- 
sons on whom it would be worth his while to call, 
and for no other purpose, he made a perfectly legiti- 
mate use of the plaintiff’s book.” 

In the case of Moffatt v. Gill (86 Law Times Rep. 
465), which the complainant quotes with approval, 
infringement was found because it was abundantly 
shown that “not only have the quotations in sub- 
stance been taken, but the letter-press connecting 
them has also in substance been taken in a great 
many instances and particularly in the character 
sketches.” 

The court, however, expressly recognizes the right 
of a subsequent author to do what the defendant in 
the case at bar has done. 

In speaking of the cases relating to directories the 
court says: 

“You cannot where another man has compiled a 
directory, simply take his sheets and reprint them in 
your own. You are entitled, taking the sheets with 
you, to go and see whether the existing facts concur 


with the description in the sheets, and if you do’ 


that you may publish the result as your own.” 


To the same effect is List Pub. Co. v. Keller (30 
Fed. Rep. 772); Jarrold v. Houlston (3 Kay & J. 
7c8) ; Simms v. Stanton (75 Fed. Rep. 6) ; Macgilli- 
vray on Copyright, 103; Medd v. West Pub. Co. (80 
Fed. Rep. 380). 

Counsel for complainant in order to illustrate their 
position put the following question: 


“ Suppose the author of a dictionary of quotations 
inserts after each quotation, as is customary, the book 
and page of the original author, will it be contended 
that the compiler of a subsequent book of quotations 
could have his clerk copy a list of all the references 
contained in the first author’s book without copying 
the quotations and could then go to the original 








ee eee 


~~ Ve 


— oe o> oe | 





THE ALBANY 


LAW JOURNAL. 247 








authors and copy the quotations found at the pages 
indicated by the references? Yet he would have an 
undoubted right to do this if the contention in the 
appellant’s brief is sound?” 


Assuming that the question is answered in the 
negative we do not think the conclusion follows. 
It may very well be that the second compiler would 
not be permitted to copy the quotations, and for the 
reasons suggested by Lord Collins in Moffatt v. Gill 
(supra). He says: 

“That (the defendant’s contention) leaves out the 
whole merit; the felicity of the quotation; its adapt- 
ability to a particular end; its illustration of a par- 
ticular characteristic. All these things enter into the | 
choice of one quotation as apart from another. That | 
is a process which may involve gifts both of knowl- 
edge and intelligence.” 





| 


The difficulty with the counsel’s hypothesis is that 
the case stated is not the case made by the proofs. 
The defendant had not copied a sentence or a word 
from the complainant’s book and, of course, has not 
appropriated the skill and taste of the complainant | 
in selecting or arranging quotations or any other 
matter. If, in the case put, the subsequent compiler 
had simply made, in connection with other lists, a 
naked list of the authors quoted, it cannot be doubted 
that he would have the right to select from their 
works such quotations as he desired. 

It is well known that Motley produced his great 
work after years of patient research among the orig- 
inal archives preserved at The Hague and other 
European capitals and that he brought to light and 
translated documents which had lain dormant for 
centuries. The data thus collected enabled him to 
tread an almost undiscovered path of history. But 
can it be contended that a subsequent historian of 
the Netherlands would be debarred from consulting 
the same sources of information because he was 
guided to them by a list made up from Motley’s 
foot-notes? It is thought not. 

The literature of the law as it exists to-day is the 
result of evolution. Each author has had the benefit 
of all that preceded him and has thus been able to 
add something to the common fund intended to 
lighten the labors of the profession. It would be a 
serious blow to jurisprudence were the rule enunci- 
ated that the author of a law book is precluded from 
taking a list of authorities cited by a previous writer 
on the same subject and making an independent 
examination of them. Individuals might profit, but 
the development of legal science would be hampered 
by such a rule—a rule not of advancement but of 
retrogression. 

The defendant asserts that in no circumstances | 
can the preliminary injunction be upheld for the 
reason that the complainant has been guilty of a | 
much more flagrant piracy than that charged against | 
the defendant and that, therefore, the complainant | 
has no place in a court where clean hands and “a| 
conscience void of offense” are required. 

In order to establish this infringement the defend- | 








ant has presented to the court a volume entitled. 
“Pointers to Complainant’s Infringements,” which 
contains a large number of instances of alleged 
piracy. This exhibt we are not at liberty to consider 
for the reason that it was not served in time and is 
no part of the record. But, irrespective of this ex- 
hibit, the affidavits describing the method pursued 
by complainant’s editors distinctly charge that they 
not only used but actually copied paragraphs and 
syllabi from the copyrighted works of the West 
Publishing Company and other publishers. This 
charge has not been denied, but an attempt has been 
made in the brief to excuse and palliate it. That 
there have been instances of piracy is, in substance, 
admitted in the complainant’s brief, where it is 
said: 

“While it is undoubtedly true that among the 
large number of writers employed by it some may 
have been found who through incompetence or care- 
lessness, or a desire to save labor, have used the 
language found in digests or reports instead of their 
own, it is very clear from the affidavits that the 
plaintiff's work has been made up from a study of 
the original opinions, the digests being used, as it 
was proper that they should be used, as books of 
reference to find opinions.” 

We do not intend to pass upon the question of 
complainant’s infringement as presented by the ex- 
hibit referred to, for the reason that the complainant 
has had no opportunity to meet the charge. We see, 
however, no escape from the conclusion that if the 
defendant is an infringer so is the complainant, for 


| their methods in examining the authorities cited in 


prior copyrighted works are substantially identical. 
For the reasons before given we do not think that 
the complainant’s acts, when limited to the use of 
the cases cited in the copyrighted digests, sustain 
the charge of infringement. 

Indeed, it would seem quite impossible to compile 
an encyclopedia which includes a general survey of 
antecedent knowledge without doing exactly what 
both parties did in this regard. But if it were piracy 
in one it was piracy in the other, and a literary 
pirate is not entitled to much consideration in a 
court of equity. Consistency requires that the de- 
fendant should not be punished for doing that which 
the complainant does with perfect immunity. 

An author who has pirated a large part of his 
work from others is not entitled to have his copy- 
right protected. This proposition is well stated in 
complainant’s work as follows: 


“When it is said that a mere new disposition of 
existing materials may be original this must be 
taken with the limitation that the materials are such 


| as may be lawfully used; there can be no protection 
| for that which is itself a piracy” (Am. & Eng. En. 


cf Law, 2d Ed., vol. 7, p. 536). 
In Carey v. Faden (5 Ves. 24), Lord Eldon said: 
“ What right had the plaintiff to the original work? 


Tf I was to do strict justice, I should order the de- 


fendants to take out of their book all they have 
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taken from the plaintiff, and reciprocally, the plaint- 
iff to take out of his book all he has taken from 
Patterson. I think the plaintiff may be contented 
that a bill is not filed against him.” 

It is stated in the defendant’s brief that the pre- 
cise question has not been decided in this country 
and the court has been unable to find such an author- 
ity, although the point was presented in Banks v. 
McDevitt (13 Blatchf. 163), and Judge Shipmen 
intimated, at page 169, that the defendant’s position 
if supported by the facts would be sound in law. 

Upon the general proposition that equity will re- 
fuse its aid to a suitor who has himself been guilty 
of the same inequitable conduct which he denounces 
in others, see Medicine Co. v. Wood (108 U. S. 218) ; 
Hilson Co. v. Foster (80 Fed. Rep. 896, 901, and cases 
cited). 

Without intending to decide the question of com- 
plainant’s infringement we think sufficient doubt is 
presented by the evidence properly before the court 
to warrant the refusal of a preliminary injunction. 

It follows that the order should be reversed, with 
costs. 


——— 
THE TOWN CONSTABLE, 


The town meeting was over and Hiram Jenkins 
had been elected to the office of town constable. He 
promised faithfully to rid the district of tramps, con- 
fidence workers, lightning-rod agents and all other 
moral delinquents. After Hiram’s election full 
measure in wood and cider was given to the neigh- 
bors, for the hard-fisted Yankee farmers knew Hiram 
and feared his wrath. 


The peace of the district had been greatly disturbed | 


of late by the occurrence of several cocking mains in 
their midst, and the nocturnal invasions of broken- 
down sports was too much for a peaceful New Eng- 
land village to bear, , 

- A motion was made by Mandy Springer, and sec- 
onded by Bill Jones, that Hiram Jenkins stop these 
cocking mains, arrest the culprits and confiscate the 
roosters, or else resign his office as town constable. 
Hiram, in reply, said that as no less than ten cocking 
mains had been held in as many barns within the 
past few months, he kinder suspected that some of 
the neighbors must have had knowledge of these 
affairs and were mean enough to profit by them. 

At last Hiram got wind that a cocking main was 
to be held, and at midnight he suddenly appeared on 
the scene of hostilities. The sports fled in confusion, 
fearing the vengeance of the law, and left Hiram in 
full possession of fifty valuable birds, worth at least 
$2,000. A summons was issued by Squire Wakeman 
calling upon the owners of the chickens to show 
cause why the property should not be forfeited to 
the State. 

No one appeared to contest the complaint, and 
Hiram accordingly brought the birds to court. An 
examination of the property revealed the fact that 
the fifty roosters had become hens over night. 














Hiram saw that he had been duped, hemmed and 
hawed, and told the court that the rascals must have 
entered his barn and substituted the hens for the 
roosters. ‘Squire Wakefield came to Hiram’s rescue 
and remarked: 

“T will now look into a book that I was told con- 
tains the law on all subjects. It is entitled ‘ Every 
Man His Own Lawyer; or, the Practice of Law 
Made Easy,’ comprising upwards of 200,000 state- 
ments of the law, and 430,000 offenses against the 
law, and their remedies. 

“Ah, let me look under ‘Amendments.’ The court 
has discretion to allow any amendment which does 
not materially change the rights or the situation of 
the parties. 

“Well, Hiram, the court knows its business; we 
have no right to allow an amendment which is con- 
trary to the truth, but I can allow an amendment 
even though the truth is handled a leetle might 
carelessly. 

“The amendment is allowed. Mr. Clerk, change 
that complaint so that it will read fifty ‘fowl’ in- 
stead of ‘roosters’ whenever and wherever it is 
necessary.” 

But Hiram’s troubles were by no means at an end. 
There were murmurings in the district which were 
not at all to his credit. And finally the matter came 
before the church. Some of the members were un- 
kind enough to hint that some one had sugared 
Hiram’s pill, and that hard-fisted Hiram knew more 
about the matter than he cared to divulge. 

Mandy Springer and Bill Jones were appointed a 
committee to try Hiram’s case, and their finding was 
“ Not proven.” 

There is a vacant pew in the church at Brooks’ 
Station and one constable less in the State of 
Massachusetts. 

Moral.— We preach Christian charity, but alas, 
how seldom do we practice it. 

Joserpn M. SuLLIvAN, 
Of the Suffolk (Mass.) Bar. 
——_ >——__ 
SUICIDE. 


Co-OPERATIVE LIFE INSURANCE COMPANY. 


New York Court or APPEALS. 
(Decided April 9, 1903.) 
SARAH SHIPMAN, Respondent, v. THeE- ProrectTeD 
Home Circre, Appellant. 

A finding by the trial court in an action upon a 
life insurance certificate, that the insured committed 
suicide, is equivalent, with nothing more on the 
subject, to a finding that he was sane when he com- 
mitted the act. 

Suicide is an illegal act within the meaning of a 
provision in a certificate of a co-operative life insur- 
ance company, that if the insured should come to 
his death by any illegal act of his own no recovery 
on the certificate could be had. It is also an in- 
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herent and fundamental part of every such contract, 
though silent. on the subject, that the insured shall | association.” 


not intentionally take his own life. | When the plaintiff, after her husband’s death, 

Such an association may adopt a by-law which | demanded payment of the amount specified in the 
will apply to a former member, to the effect that | certificate, it was refused by the defendant upon 
no recovery could be had on the certificate of a|the ground that by committing suicide the insured 
suicide, he having agreed in his application that| had forfeited all rights which he or his beneficiary 
all laws subsequently adopted should be binding | might otherwise have had under the certificate of 
upon him and his certificate, and thé laws of the| insurance. Thereupon this action was brought. At 
association in force at the time he became a mem-| trial court it was held that the amended by-law 
ber being silent on the subject. above quoted was valid, but was not intended to 

The rights of the beneficiary in a certificate of a! apply to outstanding beneficiary certificates, and it 
co-operative life insurance corporation differ from | was upon this theory that plaintiff was permitted 
those of a beneficiary in a policy of an ordinary life | to recover. The judgment entered upon this decision 
insurance company in that he acquires no vested in-| was affirmed at the Appellate Division without writ- 
terest in the certificate or in the moneys to be paid on |ten opinion. Upon this appeal the correctness of 
it at the time it is issued. He can no more benefit | this judgment is challenged by the defendant upon 
by the wrongful act of the insured in intentionally | seyeral grounds. 1. It is contended that under the 
taking his own life than could the latter's legal| amended by-law referred to the suicide of the in- 
representatives with respect to moneys payable to| sured worked a forfeiture of all benefits provided 





in the beneficiary fund shall revert to the 





his estate on an ordinary life insurance policy. 
Appeal from a judgment of the Appellate Division, 
Fourth Department, unanimously affirming a judg- 
ment entered upon the decision of the court at 
Trial Term. 
Adelbert Moot, for Appellant; George J. Dike- 
man, for Respondent. 


WERNER, J— The defendant is a co-operative life 
insurance corporation, organized under the laws of 
Pennsylvania and doing business in this State. The 
plaintiff is the designated beneficiary in a certificate 
issued to her husband by the defendant in March, 
1897, for the sum of $2,500 payable to the plaintiff 
upon the death of her husband. The latter came 
to his death by suicide in April, 1900, in the State 
of Pennsylvania. When the benefit certificate was 
issued neither it nor the by-laws of the defendant 
contained any provision against suicide, but in 
May, 1897, the by-laws were amended by adding 
thereto a section which reads as follows: “The 
benefit certificate issued to a member shall become 


|for in the contract. 2. It is urged that even if the 
amended by-law is not valid in its entirety, it is 
binding in the case at bar. 3. It is claimed that if 
\the amended by-law had never been enacted, the 
plaintiff would not be entitled to recover under the 
facts of this case. We will briefly consider these 
points in the order in which they have been stated. 

The plaintiff’s husband, as we have seen, became 
a member of the defendant in March, 1897. The 
amended by-law under discussion was adopted in 
May, 1897. In the absence of a finding to the 
contrary, we must assume that its enactment was 
regular and in accordance with the provisions of 
defendant’s constitution. By the express terms of 
the contract between the plaintiff’s husband and the 
defendant the former agreed to comply with “all 
the laws, rules, regulations and requirements now 
in force or that may be hereacter enacted” by the 
latter. Under these conditions all by-laws regularly 
adopted by the defendant became retrospective, as 
well as prospective, in their operation upon the 








void and all benefits thereunder shall be forfeited | plaintiff's husband, except as to rights which had 
in case the insured shall die by suicide, felonious | become fixed or vested by the terms of the original 
or otherwise, sane or insane, or by his own hand,| contract. In the original contract there was no 
sane or insane; provided that in such case there | mention of death by self-destruction or suicide of a 
shall be refunded to the beneficiary named in said | member, whether sane or insane. As the death of 
certificate the amount of all payments made, together|a member might result from any one of a number 
with interest thereon at the rate of three per cent \ of diseases or causes which were not specifically 
per annum.” | enumerated in the contract, so self-destruction might 

The application, signed by plaintiff’s husband,| be the culmination of mental derangement super- 
upon which the benefit certificate herein was issued, | induced by causes as uncontrollable as some forms 
contained the following stipulation: “I do hereby | of physical disease. When the death of an insured 
agree that compliance on my part with all the laws, person is due to such a cause, the insurer is always 
tules, regulations and requirements now in force liable to the beneficiary, unless the particular cause 
or that may hereafter be enacted by the association is one which by the express terms of the contract 
is the express condition upon which I am entitled| is excepted from the risk. As the contract was 
to participate in the beneficiary fund, and to the silent upon the subject of self-destruction by the 
amount named in the constitution and laws of the insured while insane, death from that cause was 
association. I further agree that should my death clearly within its terms. Upon the execution of the 
be caused by or through intemperance, or any illegal contract the insured, therefore, acquired a fixed and 
act of my own, all. my right, title and interest vested right to insurance covering that risk. No 
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subsequent amendment of the by-laws could affect 
that right without the express assent of the insured. 
This doctrine has recently been reaffirmed by this 
court in Weber v. Supreme Tent of Knights of 
Maccabees (172 N. Y. 490), and, if we could here 
end the discussion of this case, upon the assumption 
that plaintiff’s husband was insane when he took his 
life, the Weber case would be a controlling authority 
in favor of this plaintiff’s right to recover. 

But we cannot stop here. The learned trial court 
has found that the plaintiff's husband committed 
suicide. There is no finding whether he was sane 
or insane. For colloquial purposes the term “ sui- 
cide” is at once sufficiently specific and comprehen- 
sive to cover all kinds of human self-destruction; 
but if the law is to distinguish between the self- 
destruction of the insane and the self-inflicted death 
of the sane, insurance contracts must be construed 
in the light of definitions which express the dis- 
tinction. Our Penal Code defines suicide as the 
intentional taking of one’s life (sec. 172), and the 
definitions referred to in Weber v. Maccabees 
(supra) are to the same effect. Intent is of the 
essence of the act and this pre-supposes reason or 
sanity. Thus the unqualified finding of the learned 
trial court that plaintiff's husband committed suicide 
is, in effect, a determination that it was the inten- 
tional act of a sane man. Aside from this, however, 
there is the presumption of sanity which must be 
entertained in the absence of proof. Insanity cannot 
be predicated simply upon the act of self-destruction, 
for human experience has shown that sane men have 
taken their own lives. To the extent that the 
amended by-law provides for a forfeiture of con- 
tract rights in the event of suicide by the insured 
while he was sane, it is valid, first, because it invades 
no vested right of the insured, and, secondly, be- 
cause it is a fundamental, though unexpressed, part 
of the original contract that the insured should not 
intentionally cause his own death. If we assume, 
therefore, that the original contract and by-laws 
were silent upon the subject of suicide by the in- 
sured while sane, the amended by-law is valid, 
because there can be no such thing as a vested 
right to commit suicide, and for the further reason 
that it is nothing more than the written expression 
of a provision which the law had read into the con- 
tract at its inception. 

But the original contract was not silent in this 
regard. In his application for insurance the plaint- 
iff's husband expressly stipulated that in case his 
death should be caused by any illegal act of his 
own, all his right, title and interest in the beneficiary 
fund should revert to the association. At com- 
mon law suicide was a crime which was followed 
by the forfeiture of the offender’s property. In 
this State it is denominated “a grave public 
wrong” (Penal Code, sec. 173), but owing to the 
impossibility of reaching the successful perpetrator, 
no forfeiture is imposed. Plaintiff’s husband came 
to his death in Pennsylvania. In the absence of evi- 





dence upon the subject it is to be presumed that 
the common law prevails there. This view of the 
case leads to the conclusion that in committing 
suicide the plaintiff’s husband was guilty of a crime, 
and all crime is illegal. It is, to say the least, 
doubtful whether the rule of the common law, de- 
claring suicide to be malum in se, has been abrogated 
by the provisions of our Penal Code, but whether 
we invoke the stern morality of the common law, 
or the more merciful decree of our own statute 
which declares suicide to be a “ grave public wrong,” 
it may fairly be called an illegal act within the pur- 
view of the language of the contract herein, and, 
if so, the contract is rendered nugatory by force of 
its Own provisions. 

Although the foregoing conclusions are decisive 
of the case, we think the third defense above referred 
to presents a question that is fairly raised and 
that ought to be decided for the benefit of all con- 
cerned in contracts of this kind. What are the 
plaintiff’s rights, if we treat the case as one in which 
there is no provision, either in the by-laws or the 





contract, relating to suicide by the insured while 
sane? We have already suggested that it is an in- 
herent and fundamental part of every such con- 
tract that the insured shall not intentionally take 
his own life. No act so contrary to good morals 
and the usual course of human nature should be 
held to be within the contemplation of the parties 
to a contract for life insurance, unless it is clearly 
and unequivocally expressed. The learned counsel 
for the plaintiff admits the force of the argument 
as applied to cases in which the estate of the suicide 
is enhanced by his own wrong, but he insists that 
it has no application to cases in which the beneficiary 
named in the policy or certificate takes the insur- 
ance money directly by the terms of the contract 
|and not derivatively, as, for instance, in the capacity 
of heir or legal representative of the suicide. It 
is argued that in the latter case those who take 
the suicide’s estate by mere operation of law are 
no more entitled to enjoy the fruits of his wrong 
than he himself would be entitled to profit by his 
own wrong if living; but that a different principle 
applies where the beneficiary has a vested interest 
in the contract from the instant that it is entered 
into for his benefit. That is precisely the difference 
between the contract in the case at bar and an 
ordinary insurance policy payable directly to a 
named beneficiary. Under chapter 80 of the Laws 
of 1840 and the acts amendatory thereof a wife 
has an insurable interest in her husband’s life, 
which may be made the subject of a contract, either 
directly between the wife and the insurer, or be- 
tween the latter and the husband for the benefit of 
| his wife. Where such insurance is effected by the 








| husband he is held to be the agent of the wife, 
and the latter acquires a vested interest in the 
| policy at the moment of its delivery to the insured 
| (Whitehead v. New York Life Ins. Co., 102 N. Y. 
143; Holmes v. Gilman, 138 N. Y. 382). 
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It is undoubtedly true that in the case of a con- | of his own wrong, so those who represent him can- 
tract valid at its inception such vested rights can-| not be permitted to benefit by it. This is the rule 
not be affected or impaired by the subsequent fraud | laid down in Ritter v. Mut. Life Ins. Co (169 U. S. 
or wrong of the insured. But what are the vested | 139) and applied in the following cases: (Am. Soc. 
rights of a beneficiary under a certificate like the|v. Bolland, 4 Bligh, 194-211; Breasted v. Farmers’ 
one held by the plaintiff herein? The argument in| L. & T. Co. 8 N. Y. 299; Borradaile v. Hunter, 5 
her behalf proceeds upon the theory that there is| Man. & Gr. 639; Clift v. Schwabe, 3 Com. B. 437; 
a strict analogy between regular life insurance and | Bradley v. Mut. Ben. Life Ins. Co., 45 N. Y. 422; 
co-operative or assessment life insurance, and this} Smith v. Nat. Ben. Soc., 123 N. Y. 85). 
is where, we think, the inherent weakness of plaint-| A contract of insurance based upon membership 
iff's case becomes apparent. Under the ordinary|in a benefit society rests upon radically different 
life insurance policy taken out by the insured for | legal principles than those which govern the ordinary 
the benefit of a third person, or by a third person ||ife insurance policy. As stated by Bacon in his 
for his own benefit on the life of the insured, the| work on Benefit Societies (sec. 321): “The chief 
beneficiary takes a vested interest in the policy and | difference between ordinary contracts of life insur- 
the fund payable thereon from the moment that the | ance companies and those usual in benefit societies 
policy is delivered. His rights when once thus | js that in the former the policy’ and documents 
vested cannot be defeated by the subsequent acts| referred to in it contain the agreement, while in 
of the assured. The assured has no power of dis-|the latter the certificate, together with the charter 
position over the same without the consent of the| and by-laws, are to be looked to for the contract.” 
beneficiary, and, upon the death of the insured,| [his distinction is clearly emphasized in Sabin v. 
neither his personal representatives nor his creditors | Phinney (134 N. Y. 428), where this court said: 
have any interest in the proceeds of such a con-|“The statute under which the corporation was 











tract. The principle governing such a contract is 
well stated by Chief Justice Fuller in Washington 
Central Bank v. Hume (128 U. S. 195, 206), as fol- 
lows: “It is, indeed, the general rule that a policy. 
and the money to become due under it, belong, the 
moment it is issued, to the person or persons named 
in it as the beneficiary or beneficiaries, and that 
there is no power in the person procuring the in- 
surance by any act of his, by deed or by will, to 
transfer to any other person the interest of the 
person named.” This was the principle enunciated 
in Pingrey v. National Life Ins. Co. (144 Mass. 
374), where the insured had taken out an endow- 
ment policy, payable to his mother in case of his 
death before the endowment should accrue. The 
insured subsequently married, surrendered his policy 
and took out a new one payable to his wife. It 
was there held that, notwithstanding his attempt 
to vest the proceeds of the policy in his wife, the 
mother was entitled thereto (see, also, Barry v. 
Brune, 71 N. Y. 261). This principle has been 
applied to cases where the assumed intentionally 
took his life by his own hands (Fitch v. Am. Pop. 
Life Ins. Co., 59 N. Y. 557; Morris v. Life Assurance 
Co., 183 Pa. St. 563; Seiler v. Economic Life Ass., 
105 Iowa, 87). 

Where, however, the policy is taken out for the 
benefit of the insured himself or his estate, the 
principle does not apply in case he intentionally 
takes his own life. In such a case the persons who 
take the proceeds of the policy take through the in- 
sured, and not under a contract made with them 
or for their beriefit, as in the cases above referred 
to. They, therefore, stand in the place of the 





insured, and are bound by the same laws and limita- | 
tions which would bind the insured through whom | 
they take. As the insured could not take advantage | 


organized, its by-laws, together with the applica- 
tion for and the certificate of membership, consti- 
tuted the contract which existed between the 
member and the society, which instruments, con- 
strued together, measure the rights of these liti- 
gants. Any person who became an appointee in 
such a certificate took the position subject to the 
absolute right of the member to substitute a new 
one at any moment. The rights acquired by the 
member, by virtue of this-relation, did not amount 
to a chose in action. He had no interest in the 
society that was assignable or transferrable until 
some right of action had accrued. The appointee 
had no vested interest in the sum which might in 
a contingency become payable on death of the 
member” (citing Hellenberg v. Dist. No. 1, I. O. 
of B. B., 904 N. Y. 580; Sanger v. Rothschild. 123 
N. Y. 577; Brown v. Catholic Mut. B. Assn., 33 Hun, 
263, and Boasberg v. Cronan, 30 N. Y. S. R. 483). 
So the plaintiff, as the beneficiary named in the 
certificate herein, took it subject to change in ac- 
cordance with the constitution and by-laws of the 
defendant, and, therefore, she acquired no vested 
interest in either the certificate or the monev to be 
paid upon it. The foregoing views, as to the effect 
of such a contract as the one at bar, do not depend 
wholly upon the authority of the reported cases. for 
the statute itself (Ins. Law, sec. 238) provides in 
express terms that a member of a benefit society 
has the right to change the beneficiary named in the 
certificate without the consent of a previously-named 
beneficiary. Plaintiff’s rights were subject to revo- 
cation; they could be affected by the acts of her 
husband; they were dependent upon the limitations 
of the contract by which her husband was bound, 
and, in short, were no greater than those of the 
husband’s personal representatives would have been 
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in an ordinary contract of insurance wherein they | THE AMERICAN BAR ASSOCIATION. 
might have been named as beneficiaries. It must | 


follow that a beneficiary under a certificate issued | 


The Twenty-Sixth Annual Meeting of the Asso- 
© . . © | 
by a benefit association, who takes his rights through | ciation will be held at Hot Springs, Virginia, on 


the insured and subject to the terms of the con-| Wednesday, Thursday and Friday, August 26th, 27th 
tract entered into by him, can no more benefit by | 44 28th, 1903. 


the wrong of the insured in wilfully and intentionally | The sessions of the Association will be at 10.30 
taking his own life than the legal representatives | ..jock 4. mu. and 8 o'clock Pp. M. on Wednesday and 


of the insured in an ordinary life insurance policy | “Thursday, and at 10.30 o'clock a. mM. on Friday 


if ; 
could under the same conditions. : eastern standard time. 


The case of Weber v. Supreme Tent of K. of et The sessions of the section of legal education will 
(172 N. Y. 490) is not in conflict with this doc- |be held on Thursday and Friday afternoons at 3 
trine, for in that case there was a finding that the 


| o’clock. 
deceased member took his life while magne, and,, The sessions of the section of patent, trade mark 
as already pointed out, that was a risk which was | 


and copyright law will be held on Thursday and 
included in his contract, and, therefore, his bene-| Friday afternoons at 3 o’clock. 


ficiary was entitled to claim the fund. It must be} On Wednesday afternoon at 3 o'clock there will 
admitted, however, that the views above expressed | jje a meeting of the Association of American law 
cannot be reconciled with the decision in Darrow | <chools. 

v. Family Fund Soc. (116 N. Y. 537). In that case} All the meetings will be held at the Homestead 
the particular phase of the question here discussed | Hotel. 
was not presented. There the discussion, in respect | 

to the effect of the suicide of the member, rested | Wednesday Morning, 10.30 o’clock 
upon the case of Fitch v. Am. Pop. Life Ins. Co. | aS by aS 

(so N. Y. 557), but, as that was an ordinary life The President's Address, by Francis Rawle, of 
insurance contract, it was not an authority upon the P hiladelphia, Pennsylvania. 

facts of the Darrow case. To the extent, there- Nomination and election of members. 

fore, that there is a conflict between the Darrow Election of the General Council. 

case and the case at bar, we feel constrained to Report of. the Secretary. 





PROGRAM OF THE ASSOCIATION. 


overrule the former. ete ye ~ began C = 
We may add, in conclusion, that many cases in eport of the Executive Committee. 
other jurisdictions are cited by the learned counsel Wednesday Evening, 8 o'clock. 


for the plaintiff in support of the contention that} A paper by Sir Frederick Pollock, of London, 
under contracts of insurance, valid in their incep-| England. 

tion, which contain no provision against suicide and 
are payable directly to nominated beneficiaries, the 
insurer is liable regardless of the manner in which Thursday Morning, 10.30 o'clock. 

the insured came to his death. As above indicated,! The Annual Address, by Hon. Le Baron B. Colt, 
our decision is not at variance with those cases|of Rhode Island, United States Circuit Judge for 
which are based upon ordinary contracts of insur-| the First Circuit. 

‘ance. Among the cases cited, however, there are! Reports of Standing Committees. (See Report of 
some in which the courts of other States have gone | 1902, pages 851 and 852, giving a memorandum of 
to the extent of applying this principle to beneficiary | subjects referred.) 
certificates, like the one in the case at bar, and| On Jurisprudence and Law Reform. 
these cases we must decline to follow. On Judicial Administration and Remedial Pro- 

These views would require a reversal of the judg- | cedure. 
ment herein but for the provision in the amended| On Legal Education and Admission to the Bar. 
by-law referred to, which entitles the plaintiff to; On Commercial Law. 

have refunded to her all payments made upon the| On International Law. 
certificate, together with interest thereon at the rate| On Grievances. 
of three per cent per annum. On Obituaries. 

Under this provision we will modify the judgment| On Law Reporting and Digesting. 
by deducting therefrom the excess over such pay-| On Patent, Trade-mark and Copyright Law. 

‘ments and interest as stated, and, as thus modified, 

affirm the same, without costs to either party in this 


Discussion upon the subject of the paper read. 


Thursday Evening, 8 o'clock. 


a“ A paper by William A. Glasgow, Jr., of Roanoke, 
Virginia. 

Parxer, Ch. J.; Gray, O’Brien, Cutten, JJ. (and| Discussion upon the subject of the paper read. 
Barrier, J., in result), concur; Marry, J. not| Reports of Special Committees. (See Report of 
~voting. 1902, pages 851 and 852.) 

On Classification of the Law. 

Judgment accordingly. On Indian Legislation. 














7th 


.30 
ind 
ay, 
vill 
t 3 


ind 


vill 
aw 


It, 
or 


of 
of 


of 





THE ALBANY 





LAW JOURNAL. 253 








On Uniform State Laws. 

On Penal Laws and Prison Discipline. 

On Federal Courts. 

On Federal Code of Criminal Procedure. 

On Industrial Property and International Negoti- 
ation. 

On Title to Real Estate. 

On Louisiana Purchase Exposition. 

On Comparative Study of World Legislation. 


Friday Morning, 10.30 o'clock. 
Nomination of officers. 
Unfinished business. 
Miscellaneous business. 
Election of officers. 


The annual dinner will be given by the Association 
to its members and delegates at the Homestead 
Hotel, at 8 o’clock on Friday evening. 

A parlor in the hotel will be open as a reception 


room for use of members of the Association and | 


delegates during the meeting. 


Members and delegates are particularly requested | 


to register their names, as soon as convenient after | 
their arrival, in the register of the Association which | 
will be kept in this room, in order that the list of 
those present may be complete. 

The members of the General Council will meet in 
the reception room at the hotel on Tuesday evening, 
August twenty-fifth, at 9 o’clock. 

The attention of the various standing committees 
is called to the provision of the by-laws by which 
such committees are required to meet every year, 
at such hour as their respective chairmen may 
appoint, on the day preceding the annual meeting, 
at the place where the same is to be held. All such 
committees will also meet at the reception room at 
the hotel at 9 o’clock on Tuesday evening, August 
twenty-fifth, for further consultation. 

The attention of committees is called to the follow- | 
ing provision of the by-laws: 


“All committees may have their reports printed by | 


the Secretary before the annual meeting of the Asso- 


ciation; and any such report, containing any recom- | 


mendation for action on the part of the Association, 


shall be printed, together with a draft of bill embody- | 


ing the views of the committee, whenever legislation 
shall be proposed. Such report shall be distributed 


by mail by the Secretary to all the members of the | 


Association at least fifteen days before the annual 


meeting at which such report is proposed to be sub- | 
mitted. No legislation shall be recommended or | 


approved except upon the report of a committee.” 


It is desirable that all nominations of new mem- | 


bers, as far as possible, should be submitted to the 
General Council at its first session on Tuesday even- 
ing. The mode of nomination will be found below, 
and forms will be furnished by the Secretary, if 
desired. Any nomination put in proper form and 
sent to the Secretary before the meeting will be 
submitted to the General Council at its first session. 

The Executive Committee will act on any nomina- 
tions for elections made under the last clause of 


| 


jarticle IV, if sent to the Secretary prior to August 
first. Forms will be furnished on application. 

“TV. All nominations for membership shall be 
made by the Local Council of the State to the Bar 
of which the persons nominated belong. Such nomi- 
| nations must be transmitted in writing to the chair- 
man of the General Council, and approved by the 
council, on vote by ballot. 

“The General Council may also nominate members 
from States having no Local Council, and at the 
annual meeting of the Association, in the absence of 
all members of the Local Council of any State; pro- 
vided, that no nominations shall be considered by 
the General Council, unless accompanied by a state- 
ment in writing by at least three members of the 
Association from the same State with the person 
nominated, or, in their absence, by members trom a 
neighboring State or States, to the effect that the 
person nominated has the qualifications required by 
the Constitution and desires to become a member of 
|the Association, and recommending his admission as 
a member. 

“During the period between the annual meetings, 
| raembers may be elected by the Executive Committee 
upon the written nomination of a majority of the 
Vice-President and members of the Local Council 
of any State.” 


By-Laws. 


“TV. Each State Bar Association may annually 
appoint delegates, not exceeding three in number, 
to the next meeting of the Association. In States 
where no State Bar Association exists, any City or 
County Bar Association may appoint such delegates, 
not exceeding two in number. Such delegates shall 
te entitled to all the privileges of membership at 
and during the said meeting.” 

The dues are $5 a year for members. Delegates 
|-who are not members pay no dues. There is no 
initiation fee. There are no additional dues for 
membership of a Section. 

In preparing for debate, members are requested 
|to bear in mind the by-law which provides that no 
person shall speak more than ten minutes at a time 
nor more than twice on one subject. 

Members are earnestly requested to post the in- 
closed card as soon as possible; by so doing they 
will facilitate greatly the arrangements for the 
meeting. 





By order of the Executive Committee. 


JOHN HINKLEY, 
Secretary, 
215 North Charles street, Baltimore, Md. 


PROGRAM OF THE SECTION OF LEGAL EDUCATION. 
The sessions will be held on Thursday and Friday 
afternoons, at 3 o’clock, at the Homestead Hotel. 
The Address of the Chairman, George W. Kirch- 
way, Dean of the Columbia Law School. 
A paper by Samuel Williston, of the Harvard Law 
School, on “ Examinations for the Bar.” 
A paper by James Brown Scott, of the Columbia 
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Law School, on “ The Place of International Law in| Melville Church, 603 McGill Building, Washing. 








Legal Education.” ton, D. C., Secretary. 
A discussion of the general subject of each of the Te : 
furegoing papers. Association of American Law Schools. 
CHARLES M. HEPBURN, Simeon E. Baldwin, New Haven, Conn., President, 
Secretary. E. W. Huffcut, N. Y., Secretary. 
Cincinnati, Ohio. canst 
PROGRAM OF THE SECTION OF PATENT, TRADE-MARK|IRRIGATION INVESTIGATIONS IN UTAH, 
AND Copyricut Law. _ 


The sessions will be held on Thursday and Friday| The office of experiment stations of the United 
afternoons, at 3 o'clock, at the Homestead Hotel. | States department of agriculture has just issued 
1. Amn address by Edmund Wetmore, Esq., of New | bulletin No. 124, a report on the laws and customs 

York, as Chairman pro tempore of the Section. | under which water is diverted, controlled and used in 
2. A paper by Robert H. Parkinson, of Chicago, on irrigation in Utah, prepared under the direction of 

some patent law topic, the title of which will Elwood Mead, chief of irrigation investigations. The 
object of the investigation is set out by Mr. R. P. 
Teele in the opening paragraph of the report, as 
follows: 


‘ 


be announced later. 

3. A paper by M. B. Philipp, of New York, on 
some trade-mark law topic, the title of which 
will be announced later. All studies of irrigation lead to one conclusion— 

4. A paper by J. Nota McGill, of Washington, | that some public control of the water supply is neces- 
D. C., on some patent law topic, to be] sary to the best use of the resources of an arid 





announced later. country. In the very nature of things conflicts will 

F MELVILLE CHURCH, arise, and when they do arise some power beyond 
Secretary. the conflicting parties must come in to define their 

Washington, D. C. respective rights. The most important question in 


| irrigation in this country is, Who shall be the arbiter 

PROGRAM OF THE ASSOCIATION OF AMERICAN Law | when such conflicts over water rights arise? Or, is 
ScHOOLs. | it not possible to create a system of water administra- 

The session will be held on Wednesday afternoon, | tion which will anticipate such conflicts and render 
August twenty-sixth, at 3 o’clock, at the Homestead| them impossible? This report is a study of these 
Hotel. | questions in the State of Utah. This State is nota 
Address of the President, Simeon E. Baldwin, of | new field giving free opportunity for the creation of 
the Yale Law School, on “ The Study of Elementary | an ideal, but one in which rights have become vested, 
Law a Necessary Step in Legal Education.” | customs have grown up, and legal principles have be- 
A paper by William S. Curtis, of the St. Louis | come established. It is, therefore, necessary to study 
Law School, on “ Examinations in Law Schools.” | the history of the State in its dealings with water, 


The papers will be followed by a discussion. koth within and without the law, to see wherein the 

E. W. HUFFCUT, laws and customs have produced good results and 

Secretary-Treasurer. wherein they have failed; to see what principles have 

Ithaca, N. Y. become established with which new laws must con- 

form or be declared void. Such a study has two 

OFFICERS, 1902-1903. objects. The first is to help the people of Utah in 

President.— Francis Rawle, Philadelphia, Penn. the establishment of an irrigation system which will 

Secretary.— John Hinkiey, 215 N. Charles street, | bring about the largest use of their water supply; the 

Baltimore, Md. second is to present to other States having like con- 
Treasurer.— Frederick E. Wadhams, 34 Tweddle | ditions the lessons of Utah’s experience. 

Building, Albany, N. Y. The plan for this investigation was to select typical 


Executive Committee—— The President, Secretary, | streams in various parts of the State, and describe 
Treasurer, U. M. Rose, Little Rock, Ark., ex officio; | the actual condition created by the appropriation and 
Charles F. Libby, Portland, Me.; Rodney A. Mercur,| use of their waters. Thus, the Virgin and Sevier 
Towanda, Penn.; James Hagerman, St. Louis, Mo.;| rivers were selected in the southern part of the State, 
P. W. Meldrim, Savannah, Ga.; Platt Rogers, Den-| the Weber and Logan in the northern part, and the 
ver, Colo. Jordan and its tributaries in Central Utah. In this 

Section of Legal Education. way practically every feature of the State’s irriga- 

George W. Kirchway, New York, N. Y., Chairman. | tion system, many of them having a curious as well 

Charles M. Hepburn; 307 Carlisle Building, Cin- | #8 economic interest, are described. Three of the 
cinnati, O., Secretary. reports were prepared by residents of the State, two 
; of whom have had official as well as personal oppor- 
tunities of becoming fully informed regarding exist- 

Edmund Wetmore, New York, N. Y., Acting | ing conditions, one being Hon. A. F. Doremus, State 
Chairman. engineer, and the other Prof. G. L. Swendsen, pro- 


Section of Patent Law. 
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fessor of irrigation engineering in the State Agricul- | 
tural College. The other reports were prepared by | 
the regular agents of the department who had car- | 
ried on similar studies in other parts of the west and | 
were, therefore, 
Utah with those of other States. This makes the | 
report especially valuable, since the conditions are 
discussed by those who have a deep personal interest | 


A VICTIM OF ETHICS. 


(Written for the Albany Law Journal.) 


able to compare the institutions of | John Eldon, an attorney and counsellor-at-law, 


Began the long and weary wait for clients, 


With high-falutin’ principles, in quaint Communipaw, 
| Equipped with all the lore of legal science. 


in the State, and also by those who are in a measure He had high ideals of duty and believed that at the 


disinterested students of the questions involved. 

For the people of Utah, probably the most valu- | 
able features of the report are the view it gives them | 
of the conditions which demanded a change in the 
laws of the State, and the explanation of the law 
passed in 1903, showing that it does not create an| 
entirely new system, but is a natural outgrowth of the | 
former system of water control. 

The distinctive features of Utah’s economic life | 


bar 
No advocate should disregard his conscience. 


And his pure and lofty purposes received an awful 


jar 
When his learned friends assured him that was 
nonsense. 


| He held archaic views on the subject of his fees, 


And insisted always on a just retainer; 


is co-operation, and the reports give an interesting | Which resulted soon, as any ordinary layman sees, 


. . . . | 
yiew of the organization and operation of co-opera- | 


tive canal companies, showing the cost of water | 
rights, the annual cost of water, and the returns ob- | 
tained from the use of water. These co-operative 
companies furnish water to farmers cheaper than 
any other companies since the farmers pay no profits 
to anyone, the assessments being just large enough 
te cover the cost of keeping their canals in order, 
and distributing the water. The average annual cost 
of water is about one dollar and twenty-five cents 
per acre irrigated. 

The point in which Utah irrigators excel those of 
other States is in their distribution of water from 
ditches. Instead of dividing the water supplied by a 
canal in proportion to the interest of each stock- 
holder, each is given a good-sized stream, the time 
which each is allowed the use of a stream being 
proportioned to his interest in the canal. These 
methods can well be studied by the people of the 
other arid States, while the people of Utah can study | 
with profit the administrative laws of the neighbor- | 
ing States. 

This bulletin is the second of a series of reports | 
on the laws and institutions of the several arid States, | 
the first dealing with California conditions. These | 
reports give a great mass of information which is | 
necessary for legislators, courts and lawyers, if they | 


In making every client a complainer. 
If an answer for a client he was asked to interpose, 
To gain time quite irrespective of the merits, 
His high principles prevented, which as everybody 
knows 
Sends clients packing quick as rats by ferrets. 


And so he never prospered, the culmination came 
When, advising a New Jersey corporation, 
He refused to issue stock for a contract and a name 
As full-paid: ‘No fraud shall have my appro- 
bation.” 


His business soon had dwindled, much faster than it 
grew, 
But his principles ne’er weakened for a minute. 
If in St. Justinian’s Chapel you should occupy a pew, 
Just look up at the pulpit — Eldon’s in it. 


Too readily discouraged — his error was immense; 
Integrity and honor should wed with common sense. 
H. W. J. 
New York, June, 1903. 
a 
THE GREAT RESORT STATE. 





By reason of its wonderful physical resources and 





are to deal intelligently with the legal questions re-| admirable climate, Colorado has become the greatest 
lating to rights to water. Economists and others| resort State in the Union. Its location, altitude and 
who wish to study the subject of irrigation in its general characteristics give it extraordinary advant- 
broader respects will find in them much valuable | ages as a sanitarium. 
data as to Jaws and forms of organizations, and their! Nothing could surpass the natural scenery of Colo- 
effects, while the irrigation farmers will find them) rado, or the marvelous phases of nature which attain 
full of suggestions as to methods and crops. the highest degree of beauty and true grandeur. 
The climate, especially in summer, is noted for its 
; dry. salubrious and invigorating qualities. No place 
If you want a delightful Wedding Trip take one of | i, the world is so well adapted for the health and 
the new D. & B. steamers to Detroit, thence D. & C. | pieasure seekers alike; the one will find a place of 
coast line steamers to Mackinac Island. Staterooms | delightful rest and recuperation; the other, a grand 


and Parlors reserved in advance. Send 2c. for | opportunity to enjoy out-door life, and the rare, 
pamphlet. 


exciting pleasure of hunting and explorations in 
Address, 


the wild recesses of the mountains, where life in 
A. A. Scnantz, G. P. T. Mgr., Detroit, Mich. camp, in a lone region, is the most delightful experi- 
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ence of a lifetime. Every facility is afforded in 
Colorado for entertainment and for the comforts or 
needs of all classes of people. 

The selection of an appropriate route to Colorado 
is a matter of prime importance. Time and experi- 
ence have shown that the Missouri Pacific is the 
standard route to the remotest regions of Colorado, 
and to all parts of the southwest. The equipment 
and service of this system attain the highest degree 
of perfection, and the reputation of the road is justly 
Ingh. Liberality and progress have been the prime 
factors of success in the development of the vast 
passenger traffic of this system. 

The Missouri Pacific has been very active and suc- 
cessful in the development of Colorado resorts, and 
has made the advantages of the State known to a 
large class of people. The company publishes some 
very elegant, attractive and reliable literature, hand- 
somely illustrated, descriptive of Colorado, its re- 
sources artd advantages as a resort, and the same 
can be obtained on application to Mr. H. C. Town- 
send, general passenger agent, Missouri Pacific Ry., 
St. Louis, Mo., or to local agents. The usual induce- 
ments to tourists—low rate tickets and generous 
privileges — are offered by the road. (Ry. A.) 


a 
NATURAL SCIENCE ESTABLISHMENT. 


The Natural Science Establishment built up by 
Mr. Edwin E. Howell, at Washington, has won a 
high reputation for the character and quality of its 
products. Some of the most elaborate and accurate 
scientific relief maps and models ever produced have 
been made at this establishment — notably one of the 
Chattanooga battlefields—and have been exhibited 
at many expositions, and received the highest com- 
mendations for merit. 

Mr. Howell also prepares elaborate collections of 
minerals for schools and colleges, of a high edu- 
cational value, and his museum at Washington, oppo- 
site the State Department, will prove of great inter- 
est to students or teachers. 

Mr. Howell is now preparing an elaborate model 
of the St. Louis Exposition—a great undertaking. 


——- 


Botes of Cases. 


License — Money Lenders — Constitutional Law.— 
In Beckett v. ‘Mayor, etc., of City of Savannah, de- 
cided by the Supreme Court of Georgia, in May, 
1903 (44 S. E., 819), it was held that while an 
attorney-at-law who engages in the business of lend- 
ing money is subject to a lawful municipal tax im- 
posed upon all money lenders, an ordinance which 
seeks to tax attorneys-at-law who lend money, with- 
out taxing other money lenders, is violative of that 
provision of the Constitution which requires that 
“all taxation shall be uniform upon the same class 
of subjects.” The court said in part: 

Error is assigned on the judgment of the judge 











—= 


of the Superior Court of Chatham county overruling 
a certiorari to the Recorder’s Court of the city of 
Savannah. From the record it appears that the 
plaintiff in error was by the recorder found guilty 
of a violation of a city ordinance which is as fol- 
lows: “Attorneys-at-law who advertise money to 
lend or in any other way engage in the business of 
money lending, whether for clients or not, shall pay 
a tax of $75.” One of the contentions of the accused 
before the recorder and in the Superior Court wag 
that the ordinance was unconstitutional and invalid 
in that it was violative of paragraph 1 of section 2 of 
article 7 of the Constitution of Georgia, which pro- 
vides that “all taxation shall be uniform upon the 
same class of subjects.” The right of an attorney- 
at-law to practice his profession does not include the 
right to engage in another and independent business, 
If an attorney-at-law engages in the business of lend- 
ing money, he is as much subject to taxation on 
such business as are other money lenders who are 
not attorneys; and it may be competent for the 
mayor and aldermen of the city of Savannah to treat 
the advertising of money to lend as an offer to 
transact the business of money lending, and to im- 
pose a tax on those who advertise money to lend, 
or otherwise engage in the business of money lending, 
Conceding that this is true, and that the city author- 
ities had this power, the ordinance under discussion 
is still illegal, for it does not use the power in a 
lawful manner. That the requirement of our Con- 
stitution as to uniformity of taxation upon the same 
class of subjects refers to, such a*tax as this, see 
Mayor, etc., of Savannah v. Weed (84 Ga. 683, 685; 
11 S. E. 235; 8 L. R. A. 270). While an attorney- 
at-law who engages in a business not a part of his 
profession may be subject to a tax imposed upon all 
engaged in such business, he cannot be taxed on such 
business merely because he is an attorney, and with- 
out taxing all others engaged in that business. A 
uniform tax might be imposed upon all money lend- 
ers, and an attorney-at-law would be subject thereto, 
but attorneys who lend money cannot be so taxed 
when other money lenders are not. This court has 
repeatedly held that this kind of tax must be uni- 
form upon all business of the same class (Mut. Re 
serve Ass’n v. Augusta, 109 Ga. 78; 35 S. E. 71, and 
cases cited). Such a tax cannot be imposed upon 
certain particular persons engaged in a business with- 
out taxing others engaged in the same business. An 
attorney-at-law cannot be required to pay a tax for 
lending money, and to take out a license as a pre 
requisite to engaging in that business, when no simi- 
lar burdens are imposed upon money lenders who 
happen not to be attorneys-at-law. Such a classifi- 
cation of those who advertise money to lend or en- 
gage in the business of lending money is not natural, 
but arbitrary and unreasonable and cannot be up 
held. The ordinance under which the plaintiff in 
error was convicted was clearly directed at those 
money lenders who were also attorneys-at-law, and 
it did not embrace other Ienders of money. The 
ordinance was unconstitutional and void, and should 
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have been so held by the recorder, and it was error | speaking, men occupy a very unimportant place in the 


for the judge of the Superior Court to overrule the 
certiorari. 
wen eens 


Hew Books and Rew Hditions. 


The Mettle of the Pasture. By James Lane Allen. 
New York: The Macmillan Company, 1903. 

Undoubtedly, the chief book of the summer season 
is Mr. Allen’s latest production. It deals with the 
deep, eternal things in human life, and is written 
with such power and art that it must endure. The 
story which is more decided and positive than in 
any of Mr. Allen’s previous works, is certain to 
arouse discussion—indeed, has already done so. 
The critics are now busy airing their views of the 
author’s solution of the moral problem involved, 
viz, whether a young man who is engaged to be 
married to the woman of his choice is under any 
moral obligation to disclose to her everything in his 
past life, before permitting her to be become his wife, 
even though such revelation may cause sorrow, 
estrangement and final separation. In the book, the 
hero, Rowan, after a struggle with himself to dis- 
cover which is the more wrong —to tell her, or to 
keep his guilty secret — tells her. She shrinks from 
him and escapes to her room. Rowan’s secret — that 
he had wronged a girl far below him in the social 
scale, while at college —is not at the time reveaied 
te the reader, who thereafter follows through the 
book the sad experience of the heroine. Isabel is an 
erphan who has been brought up by her grand- 
mother. The projected marriage is the dearest wish 
of her heart. At seventy, she has preserved the rosy 
freshness, the diplomacy. the activity, the desire for 
social power, of youth, and all the traits of the 
jungle —a leopardess, a tigress, a panther. The de- 
scription of her long course of unscrupulous en- 
deavor to wring Isabel’s secret from her and then 
to find out things from others which could be pieced 
together, is one of the best things in this remark- 
able book. This is only the beginning of the story, 
which must be left for the reader to unravel. It may 
be said, however, that in the end Rowan and Isabel 
realize that life and love are not to be flung away 
for an impossible ideal. Perhaps it is the wonderful 
word painting that makes the strongest impression 
upon the reader; then it is the remarkably pure and 
fine style, in which Mr. Allen shows a great advance 
over his previous books. 


The Call of the Wild. By Jack London. 
Macmillan Company, 1903. 


Unquestionably, the verdict of the great mass of 
readers will be that this is Mr. London’s best work. 
Iu previous stories the author has made us acquainted 
with the people of the far northwest; in this he in- 
troduces us to a little lower stratum of the same 
seciety, a fascinating company of dogs, good, bad 
and indifferent, of which a huge St. Bernard named 
Buck is the “bright particular star.” Comparatively 


New York: 


story; dog standards, dog motives, and dog feelings 
are the subject of very acute and very interesting 
analysis. None is drawn as perfect, yet all save a 


nepelessly bad Spitz at once win the reader’s affec- 


tion. The dogs written about so cleverly are not 


| the highly civilized sort, but the half-wild creatures 





that were utilized as pack carriers during the rush 
ot the gold-digging craze in the Klondike. The story 
is really the record of the uncivilizing of Buck who, 
at last unable to resist the “call of the wild,” wan- 
ders away into the forest and cuts himself loose 
forever from man and his civilization. The story 1s 
one that will stir the blood of every lover of life in 
its closest relations to nature. Its literary quality 
and virile strength are unquestioned. It wiil move 
the reader’s imagination, and compel alike, his in- 
terest and his praise. It stands apart, picturesque. 
unique and altogether admirable. 


The Main Chance. 
dianapolis : 


By Meredith Nicholson. In- 
The Bobbs-Merrill Company, 1903. 

It is not too much to say that “ The Main Chance” 
is a notable piece of fiction for more reasons than 
one. The struggle for the possession of a traction 
ccmpany in an Iowa town does not at first sight 
appear to furnish promising material for a novel, yet 
that part of the story is so capitally told that one 
reads on and on, chiefly, however, because the author 
never loses sight of the human element. None of the 
characters is indistinct or uninteresting, the two 
women, the young giri who is the center of the 
story, and the wife of the. retired army officer who 
attempts to take the place of the dead mother,— 
keing particularly well drawn. The needed contrast 
among the male characters is furnished by a son of 
the region, possessor of a competence, whose whim- 
sical humor, while making him a delightful com- 
panion, keeps him from taking seriously the work of 
life. The dialogue is bright and crisp throughout, 
and the story so well planned and well written that 
it is difficult to praise it in detail. “The Main 
Chance” is moreover, thoroughly American. When 
ence begun it is perfectly safe to say that it will be 
finished. 


Masters of English Landscape Painting. J. S. Cot- 
man, David Cox and Peter Dewint. 4to. Wrap- 
pers. Price $2.00 net. (Uniform with the recently 
published “Corot & Millett” Supplement.) New 
York: John Lane. 

The International Studio Library continues to add 
each season of the year a supplement surveying some 
field or other of art, past and present. The subject 
for the summer supplement is entitled “Masters of 
English Landscape Painting,” and in it is com- 
prehensively discussed the work of three deceased 
masters of the early nineteenth century, each of 
whose work is liberally represented by color repro- 
ductions and black and white prints, accompanied 
by critiques of their accomplishment from authorita- 
tive pens. The landscape painting of John Sell Cot- 
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man is treated of by Lawrence Binyon; that of 
David Cox by A. L. Baldry and of Dewint by Walter 
Shaw Sparrow. 

These three artists have all left behind them 
proofs of their mastership both in oil and water 
color, and it would be hard to find in any one school 
of painters three whose methods are more diverse. 
Those interested as amateurs and art lover in the 
sub‘ect cf landscape painting, and the art student in 
general, will find here collected every process of the 
brush and pencil, from the roughest sketch and stndy 
te the finished picture, either in oil or water color, 
Loth in pure and architectural landscape and in sea- 
scape. 





Literary Hotes. 


Kenyon West, author of “ The Laureates of Eng- 
land,” numerous articles of literary criticism in maga- 
zines and newspapers; for several years dramatic and 
musical correspondent of The Toronto Globe, Mon- 
treal Star, etc., and author of “Cliveden” a recent 
novel which has attracted favorable attention, has in 
the July “Era” a vigorous plea for honesty, inde- 
pendence and scholarship in dramatic, musical and 
literary criticism. These qualities are sorely needed 
by much of our current criticism. 


The man who writes under the pen name of 
“Orme Agnus,” and whose novel, called “Sarah 
Tuldon: A Woman Who Had Her Way,” is being 
issued by Little, Brown & Co., is an Englishman. 
He published his first ‘book, “ Countess Petrovski,” 
in 1808. It was a romance of political intrigue. 
“Love in Our Village” and “ Jan Oxber” followed. 
This latest book is the story of an English peasant 
girl, and by its ending suggests the probability of a 
sequel. 


Ralph Waldo Trine, author of In Tune With the 
Infinite, has written 2 new book, which will be 
brought out in the fall by Thomas Y. Crowell and 
Company; 150,000 copies of In Tune With the In- 
finite have so far been printed, and a new edition 
of 10,000 is shortly forthcoming. 


G. P. Putnam’s Sons are publishing in library edi- 
tion form the European Neighbors Series volumes on 
“French Life in Town and Country,” by Hannah 
Lynch; “ Dutch Life,” by -P. M. Hough, B. A., and 
“Ttalian Life,” by Luigi Villari. 


Dodd, Mead & Co., have in preparation for fall 
publication “The Eustace Diamonds,” by Anthony 
Trollope, in two volumes with a number of illustra- 
tions. This will be the last of the set of Barsetshire 
and Parliamentary novels. It will be uniform with 
“The Warden.” “ Barchester Towers.” “ Framley 
Parsonage,” “Dr. Thorne,” “the Small House at 
Allington,” and “Last Chronicles of Barset.” The 
same house has also in press George Barr McCut- 
cheon’s new novel, “The Sherrods,” the scenes of 
which are in Clay county, IIl. 








Charles Scribner’s Sons are to publish immediately 
James Anthony Froude’s “My Relations with Car. 
ivle,” which is just now exciting so much talk in 
London. It was written years ago by Froude, and 
privately circulated. It has now been published by 
his executors as a reply to Sir James Critchton- 
Rrowne’s introduction to “New Letters and Memo- 
rials of Jane Welsh Carlyle,” recently brought out by 
John Lane. With Mr. Froude’s statement will be 
incorporated a letter from the late Sir James 
Stephen, which was also printed for private circula- 
tion in 1886. 

“The Golden Fetich,” by Eden Phillpotts, author 
ef “Children of the Mist,” etc., is in active prepara- 
tion for publication soon by Dodd, Mead & Company. 
Phe story is full of adventure, and tells of a young 
man who is reduced to poverty on the death of his 
father. He decides to fit up a vessel and go in search 
of the treasures which the “Golden Fetich” points 
out. The book is illustrated. 


“Introduction to Classical Greek Literature,” by 
William Cranston Lawton, professor of the Greek 
language and literature in Adelphi college, has come 
from the press of Charles Scribner’s Sons. The 
volume covers the whole field of the classic portion 
of Greek literature from Homer to Lucian. The 
supreme masterpieces mainly are discussed. 


A novel depicting life in a lumbering community 
in Michigan in the period from 1868 to 1871 will be 
issued from the Book Lover Press on September 5th, 
under the title of “ Red-Keggers.” The author is 
Eugene Thwing, who has been connected with the 
publishing house of the Funk & Wagnalls Company 
for twenty years. The book will be the first venture 
of the Consolidated Retail Booksellers, a corporation 
organized three years ago to promote community of 
interest between booksellers and publishers, since 
their decision to begin publishing books themselves, 
made last February. The book will be illustrated 
from drawings by W. Herbert Dunton. 


Before writing “A Prince of Sinners,” which Little, 
Brown & Co. have recently published, E. Phillips 
Oppenheim had produced ten novels, among which 
were “The Great Awakening,” “A Millionaire of 
Yesterday,” “The Survivor,” and “The Traitors.” 
Mr. @ppenheim, who is thirty-four years old, was 
born and educated in England, was married in 1892 
to Miss Elsie Hopkins, of Boston, and now lives in 
Ervington, Leicestershire. 


General Charles King, whose use of the phono- 
graph in turning out his stories of army life has been 
rebuked in certain conservative literary quarters, de- 
clares that he employs the talking machine simply 
as an expedient, in order that he may have more than 
one copy. in manuscript of the novel he is writing. 
It seems that a few years ago he lost two or three 
manuscripts through the mails, and was obliged to 
rewrite them. He now laboriously sketches out the 
scenes of a novel and certain parts of the conversa- 
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tion, and trusts to his inspiration of the moment to 
give life and verisimilitude to the rest of the conver- 
sation when he shall talk the whole into a machine. 
A-transcriber then takes the cylinders and, soon 
after, presents to the author two typewriter copies of 
the story, only one of which is sent to the publisher. 


William Stearns Davis will be represented in the 
Macmillan Compeny’s series of “Little Novels by 
Favorite Authors,” by a new story called “ The Saint 
of the Dragon’s Dale.” Mr. Davis is also at work 
or. a novel which will probably be ready in the fall. 
The scene is laid in Athens. and one of the prominent 
characters is Socrates. 


John D. Long, ex-secretary of the navy. kas pre- 
pared a book which he will publish in the fall 
through the “Outlook” Company, under the title 
“The New American Navy.” It will be published in 
two volumes, and will give special attention to the 
part played by the navy in the late war with Spain. 


Aquilla Kempster, a New York artist, will publish 
later on, through Doubleday, Page & Co., a novel of 
Eastern mysticism and Hindoo magic called “The 
Mark.” It will be ready in the late summer or early 


fall. 


Speaking of The Chameleon, it is perhaps worth 
while to mention a rather curious fact from behind 
the scenes, so to speak, which goes to show how a 
most interesting character in fiction may sometimes 
owe a large part of the interest to chance. Probably 
it has never occurred to any of the many readers 
who have quietly got an infinite amount of enjoyment 
out of the character of Murdock, the picklemaker, to 
suspect that in the original manuscript he was not a 
picklemaker at all, but a publisher. And a pub- 
lisher he would have remained if the readers of that 
manuscript had not pointed out that the author had 
quite unwittingly come so near to real life that he 
ran the risk of being accused of deliberate carica- 
ture. It was for this reason, and no other, that 


Murdock became a promoter of pickles instead of 
books. 


“The author who carinot secure a publisher for 
his manuscript is apt to think this due to lack of 
personal interest with a publisher; but if the author 
would only know it, a manuscript by an unknown 
writer is better off without any personal introduc- 
tion,” says the Reader for July. “A recent case 
which is in accord with this statement is the experi- 
ence of Mr. William R. A. Wilson, whose first novel, 
‘A Rose of Normandy,’ has gone into three editions 
in about as many weeks, and is one of the best- 
selling books in New York to-day. Armed with 
Strong personal introductions, Mr. Wilson took his 
Manuscript to two of the leading publishing houses 
in New York; but in each case was told by the head 
of the house that the combination of new writer and 
historical novel prevented any consideration of the 
book. Then Mr. Wilson went to Boston with his 
Manuscript, and because he saw the name of Little, 








Brown & Co., as he walked along Washington Street, 
he left the manuscript with them, although he was 
an entire stranger to the firm. But in three weeks. 
Little, Brown & Co. informed Mr. Wilson of their 


desire to publish his story.” 


The Cosmopolitan for August is particularly note- 
worthy from three different aspects: First,, every 
article is not only interesting in subject, but enter- 
taining in style; second, it is a midsummer ficzion 
number, replete with brilliant short stories of love 
and adventure; third, its articles are profusely and 
finely illustrated. “ Dramatic Schools,” by David 
Belasco; an article on the meat-packing industry; 
Frank Moss’s “The Tragedy of Policy in New 
York;” “ Shakespere in Modern Settings ” and “ Ro- 
mances of the World’s Great Mines— The Klon- 
dike,” all are illustrated with splendid photographs: 
and written in an entertaining way. 


There is a wealth of suggestive material bearing 
on the latest phases of the American labor movement 
in an article contributed by John R. Commons to 
the Review of Reviews for August. Professor Com- 
mons is thoroughly informed on the relative strength 
and weakness of the various trade organizations 
throughout the country, and his article summarizes 
very clearly and compactly the progress made since 
the era of prosperity set in. By way of contrast, 
“The Plight of the English Worker” is described 
by Mr. Frank Fayant, who devotes special attention 
te the results of British trade-union policy in the 
restriction of output. 


As is the custom of that periodical, the August 
number of the North American Review deals com- 
prehensively and authoritatively with a number of 
subjects that have a leading place in the public mind. 
“The Proposed British Zollverein” is the title of a 
symposium, in which the Right Hon. Sir John E. 
Gorst, M. P., opposes that policy as “A Crushing 
Burden to the British People;” while Archibald R. 
Colquhoun advocates it as “A Policy that would Con- 
serve the Empire,” and Henry Loomis Nelson, pro- 
fessor of political sciences in Williams College, con- 
siders “Its Effect on United States Trade.” Wolf 
von Schierbrand discusses the “ Results of the Ger 
man Elections.” An interesting feature is a posthu- 
mous poem, by R. H. Stoddard, entitled “An Old 
Story: a Roumanian Folk-Song.” Brigadier-General 
W. H. Carter, U. S. A., enumerates some of the in- 
fluences which have retarded the “Anglo-American 
Friendship,” which is now a happy fact. James P. 
Kimball denounces recent “Aggressive Forest Reser- 
vation,” which menaces the interests of port:ons of 
the West. Archibald S. Hurd describes the phe- 
nomenal growth of “ Russia’s Fleet” in recent years 
and points to the significance of that fact in its rela- 
tion to Russia‘s expansion in the far East. J. Keir 
Hardie, M. P., gives much timely and interesting 
information regarding the purpose and operation of 
“Federated Labor in British Politics.” Mrs.. Kate 
T. Woolsey deprecates “ Woman’s Inferior Position: 
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in a Republic.” Luigi Luzzatti defines the “ Econo- 
mic Relations of America and Italy.” Lord North 
concludes his personal memoir of his grandfather, 
who was prime minister of England during the Revo- 
lutionary war. From the point of view of an officer 
in the regular army, Lieut.-Col. James Parker, 
U. S. A., analyzes “ The Militia Law of 1903,” and 
John J. Esch, member of congress, examines the 
same measure from the standpoint of one who has 
been an officer in the National Guard. The number 
concludes with the eighth part of Mr. Henry James’s 
novel, “ The Ambassadors.” 


“Orme Agnus” is the pseudonym of the author 
of “Sarah Tuldon: A Woman Who Had Her Way,” 
one of Little, Brown & Co.’s novels. He is an Eng- 
lishman, and his previous books called forth praises 
from the English critical journals. His first book, 
“Countess Petrovski,” published in 1898, was a 
daring and original romance of political intrigue; 
“Love in Our Village” gave him added fame; and 
the Spectator said, after the publication of “Jan 
Oxber,” that “the author is one of our ablest inter- 
preters of rural manners.” “Sarah Tuldon” is a 
story of an English peasant girl which has led the 
critics to term the author “a new power in English 
fiction.” The ending of “Sarah Tuldon” suggests 
a sequel, and it will be awaited with interest by the 
author’s admirers in this country. 


Thomas Dixon, Jr., author of The Leopard’s Spots, 
is one of the most recent of our novelists to find 
favor on the continent. The publishing house of 
Rothbart, in Munich, has just issued a German ver- 
sion of his first novel, an English edition is reported 
as having appeared in Leipsic, and requests for rights 
of translation have been received from other Eu- 
ropean countries. Mr. Dixon’s new story, The One 
Woman is in a radically different vein from his 
earlier work. Instead of the color-line problem, it 
deals with socialism and with the evils of divorce, 
and handles both sets of problems with unsparing 
vigor. 


Lippincott’s Magazine for August provides a feast 
of fiction for idle days. The opening novel, by 
Elizabeth Duer, is called “The Green Dragon,” and 
possesses all the qualities desirable in a magazine 
novel. There is not a dull paragraph in it. Through 
an opportune spill out of his automobile the “ Greek 
type” chauffeur is cast upon the hospitality of an 
engaging widow, who sees it her duty to take him in 
and do for his broken hip-bone until it mends. By 
that time lots of unexpected things happen, not the 
least of them being a bit of burglary which is 
specially thrilling in the telling. Needless to say, the 
end is love. 


Henry Harland is on this side of the water now, 
having returned for a few months to his native town 
of Norwich, Conn. Mr. Harland does not agree 
with his friend Mr. Harry James in feeling well 
rid of this country. Our climate is what keeps him 
away, and the fact that he finds London the best 








place in the world for leisurely work. His exquisite 
novel of Italy, “My Friend Prospero,” now running 
in McClure’s, is the third of its kind from Mr. Har- 
land’s pen, and ought to do as much as his other 


-two combined to propagate the microbe among the 


author’s countrymen. 


The Lothrop Publishing Company, of Boston, 
have just sent out an unusually attractive new novel 
entitled “Andy Barr,” by Willis B. Hawkins, the 
well-known New York journalist now connected 
with the Brooklyn Eagle. It is a striking character 
study and unfolds a tale of unusual interest besides. 
In the person of Andy Barr, the quaint village guide 
and friend, Mr. Hawkins has produced a unique 
creation in fiction. 


Little, Brown & Co.’s novels for summer reading 
include “A Rose of Normandy,” by William R. A, 
Wilson (3d edition) ; “A Detached Pirate,” by Helen 
Milecete, illustrated in color (2d edition); “The 
Siege of Youth,” by Frances Charles (2d edition) ; 
“ Barbara, a Woman of the West,” by John H. Whit- 
son (2d edition) ; “ The Dominant Strain,” by Anna 
Chapin Ray, illustrated in color (2d edition) ; “ The 
Spoils of Empire,’ by Francis Newton Thorpe (2d 
edition) ; “The Wars of Peace,” by A. F. Wilson; 
“Love Thrives in War,” by Mary Catherine Crowley 
(2d edition); “Sarah Tuldon,” by Orme Agnus; 
and “A Prince of Sinners,” by E. Phillips Oppen- 
heim (2d edition). 


Admirably adapted to the general reader, and 
intensely interesting, is the description of the new 
element, Radium, given by W. A. Shenstone in The 
Cornhill Magazine, and reprinted in The Living Age 
for July 18. 


Especiall attractive for midsummer reading is 
the number of The Living Age for August 1. Open- 
ing with an article from the Edinburgh Review on 
“The Supernatural in Nineteenth Century Fiction,” 
and following that with the instalment of “The 
Oberles ” in which M. Bazin’s fascinating story draws 
towards its climax, it contains also some delightful 
letters of Charles Dickens, just published in 
Chambers’s Journal, and a clever short story from 
the Cornhill Magazine, called “His Excellency’s 
Aigrette.” 


The fight at Manilla comes into Mrs. Edith Elmer 
Wood’s novel, The Spirit of the Service, which The 
Macmillan Company will publish early in September. 
Most of the story is told in breezy dialogue, and the 
book puts into the form of fiction the spirit and the 
ideals of our new navy. Mr. Rufus F. Zogbaum has 
made the illustrations. 


Dorothy Vernon of Haddon Hall and John Er- 
mine of the Yellowstone are among the recent novels 
which have been dramatized, and which will appear 
on the stage this fall. Miss Bertha Galland is to 


star as Dorothy in the play made from Mr. 
Charles Major’s book, while Mr. James K. Hackett 
is to play the title role in Mr. Frederic Remington’s 
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story. A more picturesque hero than Mr. Reming- 
ton’s could hardly be thought of. But will the play 
end the same way as the novel? This seems very 
doubtful; and, indeed, the tragic ending of the 
novel does not seem necessary. 


The Foe of Compromise and Other Essays will 
be the. title of the new book by Mr. William Garrott 
Brown which The Macmillan Company will publish 
in the autumn. 


In the course of reviewing Anne Carmel, many 
vi the papers compare it to Sir Gilbert Parker’s 
The Right of Way, and speak of it as being a 
stronger and finer and truer book in the same field. 
The opinion of those who compare the two seems to 
be that Miss Overton’s story is more human and 
natural and more like life. A chorus of praise is 
accorded to many a novel, but the serious discussion 
and criticism of Miss Overton’s book says much for 
its depth and character. 


The Macmillan Company are to publish in Septem- 
ber a novelette by Miss Gwendolen Overton, in the 
series of Little Novels by Favorite Authors. The 
tale pretends to nothing like the depth or the breadth 
or the power of Anne Carmel; but it is a singularly 
well-constructed little story, with a noticeably well- 
knit plot, and it is instinct with the life of the 
Southwest which Miss Overton knows to its roots. 
The scene of The Golden Chain, as the new story is 
called, is laid in the portion of the country which 
Miss Overton described in The Heritage of Unrest. 


Tom Moore is at last to be admitted to that 
literary Valhalla, the series of “English Men of 
Letters.” His biography is to be written by a brother 
Irishman, which, the London journals remark, may 
possibly be an advantage to him, while then again it 
may not. Though a little neglected of late years, 
Moore has not been without biographic recognition. 
The writing of this book has been entrusted to Mr. 
Stephen Gwynn, the author of one of the more 
striking among the forthcoming novels, John Max- 
well’s Marriage. Before that time the “ English 
Men of Letters Series” will be increased by Alfred 
Ainger’s biography of Crabbe, and also it is hoped, 
by Dr. Van Dyke’s life of Lowell. Mr. Chesterton’s 
recent life of Browning, has provoked more amused 
laudatory, disgusted and indignant criticism than 
almost any other minor biography of the year. 


The fiction number of McClure’s for August is a 
triumph of editorial selection. The leader is a 
delightful little story of child life by May Kelsey 
Champion. “The Method of Charles Stuart,” with 
illustrations in color by Jessie Willcox Smith, of 
exquisite charm and feeling. Then follows an alto- 
gether novel brace of love stories by Mary R. S. 
Andrews, called “Two Sides of a Street.” “ Mur- 
nane and the Illinois,” by Willis Gibson, is a rattling 
fine tale of a race between two Mississippi packets 
in the good old days, with a finish that makes you 
hold your breath. George Hibbard has a clever love 





story of society folk, “The Requirements of the 
Situation,” and James Weber Linn a romance of the 
Arizona desert, “The Girl at Duke’s,” each excel- 
lent in its kind. O. Henry and George Barr Mc- 
Cutcheon furnish the fun, tHe first with a farce idyll 
of Coney Island called “Tobin’s Palm,” and the 
latter with the first installment of a two-part story 
“The Day of the Dog,” a delectable combination of 
burlesque, romance, and Chicago matter-of-factness, 
and most laughably illustrated by the author’s 
trother, John T. McCutcheon, of cartoon fame. 
Stuart White’s “ The Foreman” is as good as his 
other “blazed trail” stories. Lincoln Steffens’s 
article on “Jacob A. Riis” is the best character 
sketch of “the most useful citizen of New York” 
that has been written. 


The Lothrop Publishing Company’s brilliant story, 
“A Parish of Two,” by H. G. McVickar and Percy 
Collins, the latter a pen name, is likely to make a 
good deal of talk the rest of the summer. It deals 
with fashionable society life both in New York city 
and elsewhere, and the authors are men who know 
the life of which they write. They have produced a 
daringly strong and unique plot told by an exchange 
ef letters between two men, each author writing one 
set. 


————_>+—_ 
Legal Rotes. 


The following is an amendment to the penal code 
of the State of New York passed at the last session 
of the legislature: 

Sec. 640, subd. 16. Any person, who in any man- 
ner, for exhibition or display, shall place or cause to 
be placed, any word, figure, mark, picture, design, 
Grawing or any advertisement of any nature, upon 
any flag, standard, color or ensign of the United 
States or State flag of this State or ensign, or shall 
expose or cause to be exposed to public view any 
such flag, standard, color or ensign, upon which shall 
be printed, painted or otherwise placed, or to which 
shall be attached, appended, affixed or annexed, any 
word, figure, mark, picture, design, or drawing or 
any advertisement of any nature, or who shall ex- 
pose to public view, manufacture, sell expose for 
sale give away or have in possession for sale or to 
give away, or for use for any purpose, any article, 
or substance, being an article of merchandise, or a 
receptacle of merchandise upon which shall have 
been printed, painted, attached or otherwise placed, 
a representation of any such flag, standard, color, or 
ensign, to advertise, call attention to, decorate, mark 
or distinguish, the article, or substance, on which so 
placed, or who shall publicly mutilate, deface, defile, 
or defy, trample upon, or cast contempt, either by 
works or act, upon any such flag, standard, color or 
ensign, shall be deemed guilty of a misdemeanor, and 
shall be punished by a fine not exceeding one hun- 
dred dollars or by imprsonment for not more than 
thirty days, or both, in the discretion of the court. 
The words flag, standard, color ensign, as used in 
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this subdivision or section, shall include any flag, 
standard, color, ensign, or any picture or representa- 
tion, or either thereof, made of any substance, or 
represented on any substance, and of any size, evi- 
dently purporting to be, either of, said flag, stand- 
ard, color, or ensign, of the United States of Amer- 
ica, Or a picture or representation, of either thereof, 
upon which shall be shown the colors, the stars, and 
the stripes, in any number of either thereof, or by 
which the person seeing the same, without delibera- 
tion may believe the same to represent the flag, col- 
ors, standard or ensign, of the United States of 
America. This subdivision and section shall not 
apply to any act permitted by the statutes of the 
United States of America or by the United States 
army and navy regulations nor shall it be construed 
to apply to a newspaper, periodical, book, pamphlet, 
circular, certificate, diploma, warrant or commission 
of appointment to office, ornamental picture, article 
of jewelry, or stationery for use in correspondence, 
on any of which shall be printed, painted or placed, 
said flag, disconnected from any advertisement. 

Amended by L. 1903, chap. 272, to take effect Sept. 
I, 1903. 

The twenty-seventh annual meeting of the Illinois 
State Bar Association was held at the Chicago Beach 
Hotel on Tuesday and Wednesday, July twenty- 
first and twenty-second, with a large and representa- 
tive attendance. The president’s address was deliv- 
ered by Murray F. Tuley, of Chicago, president of 
the association. Among other addresses were: “ The 
Comedy of History,” by Neal Brown, of Wausau, 
Wis.; “The Lawyer’s Relation to Social Develop- 
ment,” by Robert W. Hiltscher, of Watseka; “The 
Ethics of the Profession,” by Edwin. M. Ashcroft, of 
the Chicago bar; “ The State’s Attorney’s Office in 
Cook County,” by Albert C. Barnes, of Chicago; 
“Personal Injury Litigation; Its Growth and Ex- 
tent; Its Evils and the Remedy Therefor,” by W. J. 
Hines, of Chicago. A banquet at the Chicago Beach 
Hotel concluded the proceedings. 


In the case of Charles Rupert v. William H. 
Rupert, sheriff of Fulton county, N. Y., decided re- 
cently by Justice of the Peace G. B. Fonda, of Johns- 
town, N. Y., chapter 568, Laws of 1902 (the Sales 
in Bulk Bill) has been declared unconstitutional. 

A brief history of the case follows: 

In September, 1902, Robert J. Shields, who con- 
ducted a paint store in Johnstown, sold out and 
conveyed by bill of sale his stock of goods and mer- 
chandise to Charles Rupert. and for which Mr. 
Rupert paid him $550, partly in cash, in part by pay- 
ment of bills due to other parties and by an indebted- 
ness of said Shields to said Rupert. Subsequently 
and some time in April the Buffalo Paint, Oil and 
Varnish Company procured a judgment against 
Shields and on or about the 2oth day of April, 1903, 
under an execution issued on said judgment the 
sheriff of Fulton county levied upon a quantity of 
goods of said Charles Rupert, all of which had been 
‘purchased by him from said Shields, and advertised 








said goods and sold the same. Afterwards said 
Charles Rupert brought an action against Sheriff 
William H. Rupert to recover the value of the goods 
sold by him, claiming that he had obtained a perfect 
title to the goods from Shields, and that they were 
not amenable to process issued against Shields. The 
defendant, Sheriff Rupert, defended the action, claim- 
ing the right to sell said goods by virtue of ‘chapter 
568, Laws of 1902. 

The plaintiff admitted that no inventory was taken, 
no inquiry made as to whom the seller’s creditors 
were, and that no notices of the proposed sale were 
sent or served. 

The defendant’s counsel contended that said act 
was unconstitutional and the case was tried before 
Justice Giles B. Fonda, who rendered a decision and 
entered judgment in favor of the plaintiff for $56.75, 
with costs. Hon. Philip Keck was the plaintiff's 
attorney, and F. E. Moyer appeared for the defend- 
ant. It is believed to be the first of record when 
an act of the legislature was determined by a jus- 
tice’s court of the State to be unconstitutional, and 
it therefore remains to be seen whether or not the 
appellate courts will sustain the judgment on those 
grounds. 


Where a woman was induced to enter into a mar- 
riage contract on the faith of an oral promise made 
by the man she married to convey to her certain 
property, it has been held by the Supreme Court of 
Colorado, in Allen v. Moore (70 Pacific Reporter, 
682) that his failure to keep his promise under such 
circumstances is such a fraud upon the wife as will 
take the promise to convey out of the statute of 
frauds, and as between them equity will enforce the 
contract, and authorize specific performance. 


The Supreme Court of the United States has held 
in Rankin v..Chase Nat. Bank (22 Supreme Court 
Reporter, 372) that one who has, in good faith, 
received money in payment of an existing debt, can- 
not be compelled to make repayment because it sub- 
sequently appears that such currency had been em- 
bezzled by the party who made the payment. 


In the case of Union Pacific R. Co. v. Ruef et al. 
(120 Federal Reporter, 102), Judge McPherson 


clearly sets forth the rights of all parties to a labor 


strike, and indicates the length to which a court of 
equity will go in protecting the property rights of 
the employer. The right to establish pickets by a 
labor organization is sustained, provided no violence 
is used or any manner of coercion or intimidation. 
The action of the labor organizations in undertaking 
to prevent the employer from engaging the services 
of non-union men, by preventing these men from 
entering or remaining with the employer, by assault- 
ing or intimidating them by means of picketing and 
threats, is declared to be an illegal invasion of both 
the property rights of the employer and the personal 
rights of the workmen, and is enjoined. The court 
also upholds and protects the right of freedom of 
contract between employer and employe, the right 
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of every person to hire and discharge men at pleas- 
ure, and the right of every man to work and quit 
work at his pleasure, both subject to liability for 
damages for breach of contract. 


The Supreme Court of Nebraska has held. in the 
case of Bath Co. v. Ailen (92 Northwestern Re- 
porter, 354), that the keeper of a bath-house is a 
bailee for hire of the vauables which customers may 
deposit at their invitation in places provided by them 
pefore using the baths, and that they are therefore 
liable for the loss of said property, even though no | 
direct charge be made and paid for the care of said | 
valuables. The court cites many interesting cases 
holding that whatever a person generally carries | 
with him, and which must necessarily be laid aside 
in a store or other place while making and examin- 
ing purchases, is presumed to be laid aside by the 
invitation to come and purchase, and that the care of 
the property would ordinarily be within the author- 
ity of the salesman assigned to wait upon the cus- 
tomer, and would be part of the transaction in which 
he is authorized to represent his employer. 








The Supreme Court of Nebraska, in the case of | 
Langdon v. Conlin (93 Northwestern Reporter, 389), | 
holds that a contract between an attorney and an- 
other, by which the latter agrees to procure the 
employment of the former in the prosecution of 
suits, and also to assist in looking after and procur- 
ing witnesses whose testimony is to be used in the 
cases, in consideration of a share of the fees which 
the attorney shall receive for his services, is against 
public policy, and void. 


That a passenger is not presumed nor bound to 
know the meaning of the various figures, abbrevia- 
tions, punch marks, and other mystic symbols found 
upon the usual transfer ticket, is upheld by the Su- | 
preme Court of Indiana, in the case of Indianapolis | 
St. Ry. Co. v. Wilson (66 Northeastern Reporter, | 
950). The court further holds that where a transfer 
ticket is defective through the mistake or fault of 
the conductor of the car from which the passenger 
was transferred, the company is liable for the forci- 








ble expulsion of the passenger, and that the burden 
of ascertaining that the ticket is properly made out | 
is not upon the latter. | 


The adoption of a child after the making of a will | 
is held, in Flannigan v. Howard ([Ill.], 59 L. R. A. 
664), to bring it within the provisions of a statute 
providing that on the birth of a child after the mak- 
ing of a will, unless an intention to disinherit it shall 
appear from the will, the devises and legacies shall 
be abated in equal proportions to raise a portion for 
such child equal to that which it would have been 
entitled to receive out of the estate of the testator 
had he died intestate. 


The Supreme Court of Louisiana, in the case of 
Lewis v. Holmes (34 Southern Reporter, 66), holds 
that-damages may be recovered for the deprivation 
of intellectual enjoyment and for mental suffering 





Tesulting from the breach of the contract of a fash- 


ionable milliner to furnish the dresses for the trous- 
seau of a bride of wealth and high social standing. 


The court states that it must take into consideration 


not alone the disappointment of the bride in not 


having the dresses in time for the wedding, and her 


mortification and humiliation in going to her hus- 
hand unprovided with a suitable trousseau, but also 
the fact that entertainments had been planned in her 
honor on the wedding tour and at her arrival at the 
home of her husband, which entertainments she had 
to forego for want of the dresses. 


——_—_——. 


English Rotes. 


Mr. W. S. Gilbert, who joined the bar at the Inner 
Temple nearly forty years ago, was among the 
Grand Day guests at the Middle Temple. Certain 
lines in the lord chancellor’s song in “Iolanthe” 
might, says the Globe, now be appropriately sung 
by the whole bar: 

I'll never throw dust in a juryman’s eyes 
(Said I to myself, said I), 

Or hoodwink a judge who is not overwise 
(Said I to myself, said I). 


Nobody has said harder things of the bar than the 
librettist of “ Trial by Jury,” but even the Bar Coun- 
cil would find it difficult to take them seriously. 
There is one Gilbertian lawyer who clearly thought 
that it was within his province to raise false issues, 
and that is “Sir Bailey Barre, Q. C., M. P.,” of 
whom Princess Zara sings in “ Utopia: ” 


An eminent Logician, who can make it clear to you 

That black is white—when looked at from the 
proper point of view; 

A marvelous Philologist, who'll undertake to show 

That “Yes” is but another and a neater form of 


“ No.” 


The courageous lady who is seeking admission to 
the bar in London may, says the St. James Gazette, 
take heart from the example of her legal sisters in 
the colonies and other lands. New Zealand has its 
lady lawyer —a young Jewess, still in her twenties, 
the eldest of a working family of twelve. Miss Ethel 
Rebecca Benjamin was, if we mistake not, the first 
lady to practice law in a self-governing colony, and 
she is allowed to plead in the Supreme Court. Miss 
Benjamin has a legal sister in Canada, where Miss 
Clara Martin has won her laurels as a fully qualified 
lawyer, and has been for years one of the partners 
of a Toronto firm. Miss Martin made her reputa- 
tion in her first case, in which she argued a point of 
commercial law very cleverly, and she has devoted 
herself chiefly to law from the woman’s point of 
view. 


A striking illustration of the autocratic powers 
possessed, although, happily, not too frequently ex- 
ercised, by most continental states, is furnished by 
the recent expulsion from Russian territory of the 
Times correspondent for no offense except that, in 
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his communications to our contemporary, his com- 


ments have been at times too outspoken to suit the 
taste of the Tsar’s ministers. No similar power, it 
may be observed, is possessed by the British gov- 
ernment, for, although it. was at one time considered 
that the crown had a common law right to expel 
foreigners, or at all events foreign criminals, it is 
quite clear that this is not now law. Except under 
the provision of the extradition acts, or by virtue of 
power conferred by alien acts which once or twice 
were placed upon the statute book during the last 
century when revolutionary ideas were abroad, the 
crown has nowadays no authority to expel any one 
from the realm. The nearest approach we have to 
the possession of such a power is the common law 
right to prevent an alien landing on Britsh territory, 
a right, however, which, so far as this country is 
concerned, has rarely, if ever, been exercised within 
recent times.— Law Times. 


The number of lawyers among the recipients of 
Birthday honors is somewhat smaller than usual, 
says the Law Journal (London). Sir Arthur 
Charles, who lately resigned the office of Dean of 
the Arches, has been appointed a member of the Privy 
Council. It may be hoped that he will be able to 
give the country the benefit of his services on the 
judicial committee —a tribunal much in need of an 
addition to its strength. Mr. L. T. Dibdin, K. C,, 
who has succeeded Sir Arthur Charles as Dean of 
the Arches, and Mr. F. C. Gore, who has held for 
nine years the post of solicitor to the board of in- 
land revenue, are among the new knights. Two 
colonial judges, Mr. Hiram S. Wilkinson, chief jus- 
tice of his majesty’s Supreme Court for China and 
Korea, and Mr. Charles P. Layard, chief justice of 
Ceylon, have also received an honor of knighthood. 
Sir Patrick Coll, C. B., chief crown solicitor in Ire- 
land, has been created a K. C. B.; and Sir R. Solo- 
mon, K. C. M. G., attorney-general to the Transvaal 
administration, has been made a C. B. 


— 
Bumorous Side of the Law. 





M. M. Schoetz of Menasha is the only attorney in 
Wisconsin who ever conducted a suit against himself. 
In relating the story which made him famous a few 
years ago, he said he stopped at a tavern that bor- 
dered on what was known as the Fourth Ward Horse 
Market in Menasha one noon when business was 
dull, and, having indulged in several rounds of con- 
vivial mixture with the traders, he saluted a milk- 
man named Fritz and said to him: “ Fritz, trade 
horses with Charley Martin, so that we can get 
another round.” 

“Fritz was badly mixed up,” said Mr. Schoetz, 
“and began to dicker with Mr. Martin for a trade. 
In the meantime I hired a man to slip out and ex- 
change the horse that was hitched to Fritz’s milk 
wagon for the worst looking animal he could find. 

“Late in the afternoon Fritz started for home 
without noticing the imposition that had been prac- 











ticed upon him. On the road he met his son, who 
inquired : 

“* Father, where on earth did you get that horse?’ 

“*T did not trade horses,’ replied Fritz. ‘I don’t 
know where I got him.’ 

“He drove back to town, came to my office, and 
while I entertained him I sent out word to have the 
horses changed back again. 

“He went away, and later in the day came back 
with the information that he was going to sue me. 

“*All right,’ I replied. ‘If you are going to sue 
me you had better let me have the business.’ 

“He consulted with my partner and concluded ‘hat 
1 was the proper person to bring the suit against my- 
self. The case came up before Justice Ryan, and he 
brought in a bill of damages for the loss of twenty 
quarts of milk, which he had failed to deliver to his 
customers, and for half a day’s plowing which he 
claimed to have lost, making out a bill of about ten 
dollars against me. I helped him add several other 
items, making about fifteen dollars, and then, addresgs- 
ing the justice, I said: 

“*Your honor, I confess judgment for the full 
amount of damages claimed.’ 

“This caused some amusement, but when I pre- 
sented my bill for twenty-five dollars for legal ser- 
vices Fritz was the maddest man you ever saw. We 
finally compromised by his paying the costs, and I 
stood treat.’— Milwaukee Sentinel. 


Secretary Shaw has a keen appreciation of wit, 
and during nis long career in the court room, where 
he says “wit is made,” he has gathered up a collec- 
tion of incidents and stories of which a laugh is 
always the termination. Here is one he told the 
cther day in a moment of leisure: 

An old Iowa practitioner, a lawyer of ability and an 
orator of known reputation, was pitted against a 
recent graduate in the profession in the trial of a case 
before a jury. The young lawyer had the first say, 
and in making his address to the jury he took par- 
ticular pains to imitate certain mannerisms of the 
older lawyer. He carefully adjusted his cuffs be- 
fore beginning his argument, stroked an imaginery 
imperial on his chin and hen rested the index finger 
of his right hand along the side of his nose. These 
were the habitual preliminary mannerisms of the 
older lawyer, and as they were repeated several 
times throughout the argument which was made by 
the young man they provoked the jury and judge 
to laughter. 

When the veteran arose to make reply he did not 
neglect to go through his preliminary motions with 
even more deliberation and precision than usual. He 
bowed to the judge and to the jury and then began: 

“Gentlemen of the jury and your honorable sir, 
that young man acts like a good lawyer, but he talks 
like a blamed fool.” 

The advantage which the young man thought he 
had gained in the contest vanished in the roar of 
laughter which followed at his expense—Washington 
Star. 
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